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INTRODUCTION 
The False Claims Act (“FCA”) was enacted in 1863 during the 

U.S. Civil War. Originally designed to combat fraud committed 
against the Union Army, the FCA has evolved into one of the federal 
government’s primary and most effective tools to fight fraud 
committed against it. The FCA provides, inter alia, that persons 
who knowingly submit or cause the submission of false claims for 
payment of federal funds are liable to the government for treble 
damages plus civil penalties “of not less than $5,000 and not more 
than $10,000, as adjusted by the Federal Civil Penalties Inflation 
Adjustment Act of 1990.”1 

The FCA has undergone several significant amendments in its 
history, resulting in the strengthening of the statute in terms of 
liability, damages, and penalties. These amendments have led to 
larger governmental recoveries, including the recovery of over $5.6 
billion in fiscal year 2021.2 
 
 1 31 U.S.C. § 3729. As of February 12, 2024, the False Claims Act penalty range 
from a minimum of $13,946 per claim to a maximum penalty of $27,894 per claim. 
Monetary Penalties Inflation Adjustment, 89 Fed. Reg. 9766 (Feb. 12, 2024) (to be 
codified at 28 CFR 85.3(a)(9)). 
 2 Press Release, Dep’t of Just., Justice Department’s False Claims Act Settlements 
and Judgments Exceed $5.6 Billion in Fiscal Year 2021 (Feb. 1, 2022), 
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A unique feature of the FCA is its qui tam provision. This 
provision allows a private party, called a relator or whistleblower, 
to bring a fraud action in federal court on behalf of the government. 
The qui tam provision is a powerful feature of the FCA, as indicated 
by the approximately seven hundred qui tam cases filed every 
year.3 The qui tam provision incentivizes and empowers 
whistleblowers to come forward and provide evidence of fraud. 
Whistleblowers serve as invaluable sources of information, and 
they allow the government to investigate and combat fraud that 
would otherwise go undetected. 

As the government began collecting large settlements and 
recoveries from FCA enforcement, state governments began to 
recognize the significance of the FCA. After Congress strengthened 
the FCA with amendments in 1986, states began passing state false 
claims acts (“state FCAs”) to try to obtain their own share of 
settlements and judgments.4 States often modeled their FCAs on 
the federal FCA, although there were important differences. Then, 
in 2006, Congress passed the Deficit Reduction Act of 2005 (“DRA”), 
which provided an economic incentive to states to enact state false 
claims acts.5 The DRA provided states with a ten percent bonus in 
qualifying states’ Medicaid recoveries if a state passed a false 
claims act and modeled it on the federal FCA.6 As a result of the 
DRA, most state FCA statutes now closely resemble the federal 
FCA.7 

Pennsylvania currently does not have a false claims act. The 
Pennsylvania legislature has introduced several bills dating back 
to 1997 seeking to implement a state FCA; however, none of these 

 
https://www.justice.gov/opa/pr/justice-department-s-false-claims-act-settlements-and-
judgments-exceed-56-billion-fiscal-year [https://perma.cc/99MQ-K468]. 
 3 U.S. DEPT. OF JUST., FRAUD STATISTICS – OVERVIEW (2022). 
 4 Michael Sullivan, Executive Summary of “Georgia Taxpayer Protection False 
Claims Act”, FINCH MCCRANIE LLP (Oct. 23, 2012), 
https://www.finchmccranie.com/whistleblower-blog/category/state-false-claims-acts/ 
[https://perma.cc/5NQ4-LFAF]. 
 5 Deficit Reduction Act of 2005, Pub. L. No. 109-171, § 6031, 120 Stat. 4, 72 to 73. 
 6 Id. 
 7 State False Claims Act Reviews, HHS OFF. OF INSPECTOR GEN., 
https://oig.hhs.gov/fraud/state-false-claims-act-reviews/ [https://perma.cc/3QQ2-5BF9] 
(last visited Oct. 5, 2024). 



4 MISSISSIPPI LAW JOURNAL [VOL. 94:1 

bills passed a divided legislature.8 Recently, legislators introduced 
a bipartisan bill called the Commonwealth Fraud Prevention Act, 
seeking again to create a state FCA in Pennsylvania.9 
Pennsylvania’s proposed FCA closely resembles the federal FCA, 
although the proposed bill includes two additional violations that 
are not present in the federal FCA.10 Nevertheless, one important 
similarity to the federal FCA is that Pennsylvania’s FCA 
incentivizes, empowers, and protects whistleblowers.11 By looking 
to the federal FCA, as well as other state FCAs, Pennsylvania can 
join other state governments in detecting fraud and recovering 
damages from fraud committed against the Commonwealth. 

This paper begins with a historical overview of the FCA, 
including discussing significant amendments to the FCA and 
providing statistics that demonstrate the success of the FCA. Next, 
the paper analyzes the history and background of state FCAs, as 
well as the categories of states’ FCAs. Further, that section provides 
information about the DRA and how states qualify for the ten 
percent financial incentive. Included in the section are statistics 
about states’ FCAs and significant recoveries. Finally, this paper 
examines Pennsylvania’s proposed FCA and compares the proposed 
FCA to the federal FCA and other states FCAs. Though 
Pennsylvania’s FCA mirrors the federal FCA, the proposed statute 
has important differences that will impact liability and the recovery 
of damages. 

 
 8 H.B. 1671, 1997-98 Gen. Assemb., Reg. Sess. (Pa. 1997); H.B. 849, 1999-2000 Gen. 
Assemb., Reg. Sess. (Pa. 1999); H.B. 1493, 2013-2014 Gen. Assemb., Reg. Sess. (Pa. 
2013); S.B. 125, 2011-12 Gen. Assemb., Reg. Sess. (Pa. 2011); H.B. 1725, 2011-2012 Gen. 
Assemb., Reg. Sess. (Pa. 2011); H.B. 507, 2011-12 Gen. Assemb., Reg. Sess. (Pa. 2011); 
S.B. 1113, 2009-10 Gen. Assemb., Reg. Sess. (Pa. 2009); H.B. 1679, 2009-10 Gen. 
Assemb., Reg. Sess. (Pa. 2009). 
 9 Press Release, Senators Lindsey M. Williams and Kristin Phillips-Hill to 
Introduce Legislation to Encourage Reporting of Taxpayer Fraud, STATE SENATOR 
LINDSEY M. WILLIAMS 38TH JUD. DIST. (Mar. 2, 2021), 
https://senatorlindseywilliams.com/senators-lindsey-m-williams-and-kristin-phillips-
hill-to-introduce-legislation-to-encourage-reporting-of-taxpayer-fraud/ 
[https://perma.cc/6ESF-FEZG]. 
 10 S.B. 38, § 1412-D(a), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021); 31 U.S.C.  
§ 3729-3733. 
 11 S.B. 38, § 1412-D(e), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
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I. OVERVIEW OF THE FALSE CLAIMS ACT 
The False Claims Act, 31 U.S.C. §§ 3729-3733,12 was originally 

enacted in 1863 in response to numerous instances of defense 
contractors supplying inferior goods and defrauding the Union 
military during the U.S. Civil War.13 The FCA has become one of 
the Department of  Justice’s (DOJ) “most important tools for rooting 
out fraud, ensuring that public funds are spent properly, and 
safeguarding critical government programs.”14 

At first, the FCA stated that any person who knowingly 
submitted false claims to the government was liable for double the 
government’s damages plus a penalty of $2,000 for each false 
claim.15 Today, FCA violations result in treble damages, plus a 
penalty that increases based on inflation.16 Treble damages are a 
significant deterrent under the FCA because violators could end up 
being liable for significantly more money than what was defrauded 
from the government. 

The FCA contains a unique feature that allows a private 
citizen, called a relator or whistleblower, to file a complaint on 
behalf of the government.17 The Attorney General or qui tam relator 
initiates a lawsuit alleging FCA violations in federal district 
court.18 A qui tam suit entitles the relator to recover a portion of the 
government’s recovery.19 The relator’s recovery depends on whether 

 
 12 False Claims Act, 31 U.S.C. §§ 3729-3733. 
 13 John T. Boese & Douglas W. Baruch, Civil False Claims and Qui Tam Actions §§ 
1.01[A], 1-9 (5th ed. Supp. 2023). 
 14 Press Release, Dep’t of Just., False Claims Act Settlements and Judgments 
Exceed $2.68 Billion in Fiscal Year 2023 (February 22, 2024), 
https://www.justice.gov/opa/pr/false-claims-act-settlements-and-judgments-exceed-268-
billion-fiscal-year-2023 [https://perma.cc/M4EC-ZGG8]. 
 15 The False Claims Act: A Primer, 
https://www.justice.gov/sites/default/files/civil/legacy/2011/04/22/C-
FRAUDS_FCA_Primer.pdf [https://perma.cc/N7RN-FK6B]. 
 16 18 U.S.C. § 3729. 
 17 18 U.S.C. § 3730(b). 
 18 If the Attorney General files the complaint, 31 U.S.C. § 3730(a); if qui tam relator 
files complaint, 31 U.S.C. § 3730(b). 
 19 Vermont Agency of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 765, 768 n.1 
(“Qui tam is short for . . . qui tam pro domino rege quam pro se ipso in hac parte sequitur 
which means ‘who pursues this action on our Lord the King’s behalf as well as his own.”). 
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the government intervenes or declines to participate in the relator’s 
case.20 

A. FCA Amendments 
Since its initial passage in 1863, several significant 

amendments have been made to the FCA. The first such 
amendments occurred in 1943. These amendments decreased the 
effectiveness of the FCA by reducing the relator’s ability to recover 
damages and eliminating qui tam cases when the government had 
prior knowledge of the fraud.21 The 1943 amendments resulted in 
fewer qui tam lawsuits filed as fraud against the government 
increased and went undetected.22 Eventually, Congress stepped in 
and strengthened the FCA, causing the number of cases and 
recoveries to dramatically increase. 

In 1986, Congress significantly strengthened the FCA. The 
1986 amendments boosted the rewards for whistleblowers to bring 
qui tam lawsuits on behalf of the government.23 Prior to these 
amendments, relators filed an average of six qui tam cases each 
year.24 The 1986 amendments increased the relator’s share of the 
government’s recovery, provided for treble damages and civil 
monetary penalties, granted employees whistleblower protection, 
extended the statute of limitations, and reduced the level of proof 
for fraud from “actual knowledge,” to “deliberate ignorance,” or 
“reckless disregard.”25 Consequently, qui tam relator suits 

 
 20 31 U.S.C. § 3730(d)(2). 
 21 Claire M. Sylvia, The False Claims Act: Fraud Against The Government § 2:8 (3rd 
ed. 2016). 
 22 Gregory G. Brooker, The False Claims Act: Congress Giveth and the Courts Taketh 
Away, 25 HAMLINE L. REV. 373, 378-379 (2002). 
 23 See Press Release, Dep’t of Just., False Claims Act Settlements and Judgments 
Exceed $2.68 Billion in Fiscal Year 2023 (February 22, 2024), 
https://www.justice.gov/opa/pr/false-claims-act-settlements-and-judgments-exceed-268-
billion-fiscal-year-
2023#:~:text=In%201986%2C%20Congress%20strengthened%20the,Act%20cases%20t
hat%20are%20filed [https://perma.cc/F4BE-KZFC]. The 1986 amendments can be found 
at Pub. L. No. 99-562, 100 Stat. 3153 (1986). 
 24 Steve France, The Private War on Pentagon Fraud, 76 A.B.A. J. 46, 47 (1990); 
Pamela Bucy et al., States, Statutes, and Fraud: A Study of Emerging State Efforts to 
Combat White Collar Crime, 31 CARDOZO L. REV. 1523, 1529 (2010). 
 25 31 U.S.C. § 3729(b)(1). 
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increased dramatically, with more than 14,000 qui tam actions filed 
from 1986-2021.26 

In 2009, Congress made additional improvements to the FCA 
as part of the Fraud Enforcement and Recovery Act (FERA).27 
These amendments included broadening the FCA’s definition of 
‘claim’ to eliminate the need for presentment to the government; 
clarifying that the scienter requirement does not necessitate 
specific intent to defraud; expanding liability under the ‘reverse 
false claims’ provision; and extending whistleblower protection 
under the FCA to include contractors and agents.28 

In 2010, Congress again amended the FCA in an effort to 
strengthen whistleblower protections. The Patient Protection and 
Affordable Care Act (ACA) amended the FCA to provide 
whistleblowers with additional incentives to report fraud, limited 
the public disclosure/original source jurisdictional bar,29 and 
expanded liability to correspond with claims submitted in violation 
of the Anti-Kickback Act.30 

Finally, the Dodd-Frank Act of 2010 expanded coverage of the 
FCA anti-retaliation provision by prohibiting employers from 
retaliating against employees and others who assist in the 
investigation of a potential FCA case or who try to stop a violation 
of the FCA.31 

These recent amendments reflect the importance of 
whistleblowers to FCA enforcement. Acting Assistant Attorney 
General Boynton noted that “industry insiders are uniquely 
positioned to expose fraud and false claims and often risk their 
careers to bring these schemes to light . . . . Our efforts to protect 
taxpayer funds benefit from the courageous actions of these 
whistleblowers, and they are justly rewarded under the False 

 
 26 U.S. DEPT. OF JUST., supra note 3.  
 27 Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, 123 Stat 1617. 
 28 Wimberly et al., What Government Contractors Need to Know About State False 
Claims Statutes, 12-5 BRIEFING PAPERS 1, at 2 (Apr. 2012). 
 29 See infra Section D. 
 30 Wimberly et al., supra note 28, at 2; Patient Protection and Affordable Care Act, 
Pub. L. No. 111-148, 124 Stat. 119. 
 31 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-
203, 124 Stat. 1376. 
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Claims Act.”32 As a result of the recent FCA amendments, qui tam 
cases have consistently risen since 2009.33 

Congress continues to look for ways to improve the FCA as the 
government’s primary tool to combat fraud. Recently, Senator 
Chuck Grassley, who has long been one of the FCA’s biggest 
supporters, proposed new legislation that would further strengthen 
the FCA. Senator Grassley introduced the False Claims Amendments 
Act of 2021.34 Senator Grassley’s proposed amendments limit the 
implications of the Supreme Court’s decision in Universal Health Services 
v. United States ex rel. Escobar.35 Furthermore, his proposed 
amendments would limit the Department of Justice’s ability to dismiss 
claims brought by relators.36 The proposed amendments would be 
applicable to all pending and future litigation to ensure that the FCA 
covers the trillions of dollars spent on COVID-19 relief.37 Congress has 
not passed Grassley’s amendments,38 and it is unclear if the amendments 
will become law. Nevertheless, Congress appears prepared to continue to 
improve the FCA so that it remains a powerful tool to detect and combat 
fraud against the government. 

 
 32 See Dep’t of Just., supra note 2. 
 33 U.S. DEPT. OF JUST., supra note 3. 
 34 See Press Release, Senators Introduce Bipartisan Legislation to Fight 
Government Waste, Fraud (July 26, 2021), https://www.grassley.senate.gov/news/news-
releases/senators-introduce-of-bipartisan-legislation-to-fight-government-waste-fraud 
[https://perma.cc/A3WP-6ZSY]. 
 35 Universal Health Servs. v. United States ex. rel. Escobar, 579 U.S. 176 (2016). 
 36 False Claims Act Amendments of 2021, CHUCK GRASSLEY, 
https://www.grassley.senate.gov/imo/media/doc/false_claims_amendments_act_summar
y.pdf [https://perma.cc/6N94-HD8R] (last visited Oct. 5, 2024). 
 37 Press Release, Chuck Grassley, Senators Introduce Bipartisan Legislation To 
Fight Government Waste, Fraud (July 26, 2021), 
https://www.grassley.senate.gov/news/news-releases/senators-introduce-of-bipartisan-
legislation-to-fight-government-waste-fraud [https://perma.cc/FP7H-KLZ2]. 
 38 He’s a Material Guy in a Material World: Senator Grassley Proposes FCA 
Amendments to Weaken Materiality Defense Where Government Pays Despite Knowledge 
of Non-Compliance, CROWELL (Aug. 2, 2023), https://www.crowell.com/en/insights/client-
alerts/hes-a-material-guy-in-a-material-world-senator-grassley-proposes-fca-
amendments-to-weaken-materiality-defense-where-government-pays-despite-
knowledge-of-non-compliance [https://perma.cc/N2JH-ZS4M]. As noted, Senator 
Grassley first introduced the Proposed False Claims Act Amendments on July 26, 2021. 
These amendments were unsuccessful, resulting in him proposing similar amendments 
in October 2021 and then in July 2023. As of this writing, Congress has not passed any 
of Senator Grassley’s proposed FCA amendments. 



2024] PA'S PROPOSED FALSE CLAIMS ACT 9 

B. FCA Statistics 
The DOJ and qui tam relators have used the FCA to deter and 

hold accountable people and entities that defraud the government. 
Since the 1986 amendments, the DOJ has recovered more than $70 
billion in settlements and judgments.39 Proponents of the FCA 
pointed to these large recoveries as evidence of the FCA’s success.40 

Fiscal year 2021 was another successful year for the FCA. 
There were 801 new FCA matters opened, and the government 
recovered more than $5.6 billion in settlements and judgments.41 
Of the 801 cases, whistleblowers filed 598 qui tam cases (almost 
75%).42 The large number of qui tam actions resulted in the 
government paying out $237 million to relators.43 The DOJ also 
played a significant role by initiating 203 cases, which represented 
the second-highest total in the last 25 years.44 Going forward, the 
number of FCA cases is likely to continue to grow as the DOJ 
investigates fraud in the COVID stimulus programs and undertakes a 
“cyber-fraud” initiative,45 which will blend traditional cybersecurity law 
and traditional FCA claims.46 

The FCA cases cover all fraud committed against the 
government. Originally, the FCA was enacted to combat defense 
contractor fraud.47 Indeed, the FCA was used to target defense 
contracting fraud in the 1980s after stories emerged regarding 
defense contractors charging the U.S. Navy hundreds of dollars for 
a hammer and a toilet seat.48 However, today, the FCA is used in a 
wide variety of cases, especially in healthcare.49 The FCA is widely 

 
 39 U.S. DEPT. OF JUST., supra note 3. 
 40 See Dep’t of Just., supra note 2. 
 41 U.S. DEPT. OF JUST., supra note 3. 
 42 U.S. DEPT. OF JUST., supra note 3. 
 43 Id. 
 44 U.S. DEPT. OF JUST., supra note 3. 
 45 Press Release, Dep’t of Just., Deputy Attorney General Lisa O. Monaco Announces 
New Civil Cyber-Fraud Initiative (Oct. 6, 2021), https://www.justice.gov/opa/pr/deputy-
attorney-general-lisa-o-monaco-announces-new-civil-cyber-fraud-initiative 
[https://perma.cc/F9UL-Q9GZ]. 
 46 Id. 
 47 The False Claims Act, U.S. DEP’T OF JUST. CIV. DIV., 
https://www.justice.gov/civil/false-claims-act [https://perma.cc/9Y4Y-SZL2] (last 
updated Feb. 23, 2024). 
 48 Sylvia, supra note 21, at § 2:13. 
 49 United States v. Neifert-White Co., 390 U.S. 228, 233 (1968). 
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used to root out healthcare fraud, as the government spent $832.2 
billion on Medicare and $672 billion on Medicaid in 2020.50 
Nevertheless, procurement fraud in the defense industry comprises 
a significant number of FCA cases filed each year, with over $120 
million recovered in fiscal year 2021.51 

Detecting healthcare fraud is a priority of the government, 
especially after the passage of The Affordable Care Act.52 Many of 
the largest FCA recoveries now come from healthcare fraud 
involving Medicare and Medicaid.53 Healthcare fraud cases are 
consistently the leading source of FCA recoveries, including over $4 
billion recovered in fiscal year 2021.54 As a result of these large 
recoveries, the federal government is generating a return of more 
than $16.33 for every dollar it spends to investigate and prosecute 
healthcare fraud cases.55 

II. STATE ADOPTION OF FALSE CLAIMS ACTS 
After the 1986 amendments, the FCA became a crucial tool to 

combat government fraud. Consequently, the government began 

 
 50 NHE Fact Sheet, CTRS. FOR MEDICARE AND MEDICAID SERVS., 
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/NHE-Fact-
Sheet#:~:text=Medicare%20spending%20grew%203.5%25%20to,16%20percent%20of%2
0total%20NHE [https://perma.cc/69KU-Y2L4] (last visited Aug. 30, 2024); see FCA 
Recovery Statistics, ARNOLD & PORTER, 
https://www.arnoldporter.com/en/perspectives/blogs/fca-qui-notes/statistics 
[https://perma.cc/56BL-8G8T] (last visited Aug. 30, 2024). 
 51 FCA Recovery Statistics, supra note 50. 
 52 Press Release, Dep’t of Just., Fact Sheet: The Health Care Fraud and Abuse 
Control Program Protects Conusmers [sic] and Taxpayers by Combating Health Care 
Fraud (Feb. 26, 2016), https://www.justice.gov/opa/pr/fact-sheet-health-care-fraud-and-
abuse-control-program-protects-conusmers-and-taxpayers [https://perma.cc/T43F-
QS98]. 
 53 Press Release, Dep’t of Just., False Claims Act Settlements and Judgments 
Exceed $2.68 Billion in Fiscal Year 2023 (February 22, 2024), 
https://www.justice.gov/opa/pr/false-claims-act-settlements-and-judgments-exceed-268-
billion-fiscal-year 
2023#:~:text=In%20fiscal%20year%202023%2C%20health,service%20members%20and
%20their%20families [https://perma.cc/CM23-ARBZ]. 
 54 FCA Recovery Statistics, supra note 50. 
 55 Jack Meyer, Fighting Medicare & Medicaid Fraud: The Return on Investment from 
False Claims Act Partnerships, TAXPAYERS AGAINST FRAUD EDUC. FUND (Oct. 2013), 
https://www.taf.org/wp-content/uploads/2022/06/TAF-ROI-report-October-2013.pdf. 
[https://perma.cc/PT3H-JB2Z]. 
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collecting larger financial recoveries. States observed these large 
financial recoveries and envisioned similar results if they passed 
state FCAs.56 These state FCAs would discourage fraud by having 
similar features as the federal FCA, especially treble damages and 
civil penalties, and giving whistleblowers financial incentives to 
assist in the effort.57 Beginning with California, in 1987, states 
began passing their own versions of false claims acts.58 Although 
states modeled their FCAs on the federal FCA, there were 
differences in terms of liability, damages and penalties, and the qui 
tam provisions. However, the passage of the Deficit Reduction Act 
of 2005 encouraged similarity in state FCAs as the states passed 
FCAs that closely resembled the federal FCA.59 

A. The Deficit Reduction Act of 2005 
In 2006, Congress passed the DRA, which provided an 

economic incentive to states to enact state FCAs.60 Congress 
incentivized states to adopt false claims acts by providing them 
with a 10-percentage point increase in their share of any amounts 
recovered from fraud on the Medicaid program.61 This 10-
percentage increase in Medicaid fraud recoveries could result in 
millions of extra dollars flowing into state coffers. Notably, the DRA 
did not require a state FCA to only be limited to addressing 
Medicaid fraud in order to receive the 10-percentage point 
incentive.62 To obtain the economic incentive, the DRA requires the 
U.S. Department of Health and Human Services Office of Inspector 
General (HHS-OIG) to review a state’s FCA statute to ensure it 
closely resembles the FCA.63 

The DRA economic incentives induced many states to pass 
FCA statutes. Normally, a state shares in the recovery of damages 
in direct proportion to its share of the costs to its Medicaid 
 
 56 STATE FALSE CLAIMS ACTS: A PRACTITIONER’S GUIDE TO THE FALSE CLAIMS LAW 
OF THE VARIOUS STATES 2 (Brad Leneis et al., eds., ABA Book Publ’g 2014). 
 57 See e.g., John E. Clark, Sharp, New Teeth for the State and Cash Rewards for 
Relators Exposing Wrongdoers, 65 Tex. B.J. 120, 122-23 (2024). 
 58 Boese & Baruch, supra note 13, at § 6.01. 
 59 Boese & Baruch, supra note 13, at § 6.01. 
 60 Deficit Reduction Act of 2005, Pub. L. No. 109-171, § 6031, 120 Stat. 4, 72 to 73. 
 61 HHS OFF. OF INSPECTOR GEN., supra note 7. 
 62 42 U.S.C. § 1396h(b). 
 63 HHS OFF. OF INSPECTOR GEN., supra note 7. 
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program.64 Thus, if a state’s share of the costs is 40 percent, then 
the state would be entitled to receive 40 percent of the damages 
recovered. However, the economic incentive in the DRA would 
entitle a state to a 10-percentage point increase of the damages 
recovered.65 Accordingly, states began adopting FCAs to receive 
this financial incentive. 

The DRA also led to greater uniformity between the state and 
federal FCAs. To obtain the DRA financial incentive, states not only 
must adopt an FCA, but they must also abide by certain criteria 
that essentially make the state FCA mirror the federal FCA. 66 
Further, the DRA requires states with existing FCAs amend these 
statutes to match the federal FCA.67 As a result of the DRA, 
numerous states passed or modified false claims acts to resemble 
the federal FCA.68 

B. Qualifying State False Claims Acts Under the DRA 
To qualify for the DRA’s economic incentive, the HHS-OIG 

must determine whether a state FCA qualifies for the incentive 
under Section 1909 of the Social Security Act.69 To qualify for the 
financial incentive, a state’s FCA must: 

(1) Establish liability for false or fraudulent claims as the 
federal FCA does for any expenditure under the Medicaid 
program; 

(2) The law must contain provisions that are “at least as 
effective in rewarding and facilitating qui tam actions” as those 
in federal FCA; 

 
 64 Letter from the Center for Medicaid and State Operations Explaining its policy 
for paying or refunding the Center (Oct. 28, 2008), https://www.medicaid.gov/federal-
policy-guidance/downloads/SHO08004.pdf [https://perma.cc/U49X-4WDH]. States are 
entitled to a portion of any proceeds recovered from Medicaid false claims actions, 
proportional to the Federal Medical Assistance Percentage (FMAP). However, states 
with a ‘qualifying’ false claims law are eligible for an additional 10 percent recovery. 
 65 Deficit Reduction Act of 2005, Pub. L. No. 109-171, § 6031, 120 Stat. 4, 71. 
 66 Id. 
 67 Wimberly et al., supra note 28, at 5. 
 68 STATE FALSE CLAIMS ACT, supra note 56, at 2. 
 69 HHS OFF. OF INSPECTOR GEN., supra note 7. 
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(3) The law must provide a mechanism for filing a case under 
seal to provide the State Attorney General the opportunity to 
investigate; and 

(4) The law must contain a civil penalty that is not less than 
the amount of the civil penalty authorized by the federal 
FCA.70 

The HHS-OIG has reviewed and approved 23 state FCAs as 
qualified for the DRA incentive.71 HHS-OIG has not approved state 
FCAs in seven states: Florida, Louisiana, Michigan, New 
Hampshire, New Jersey, New Mexico, and Wisconsin.72 The HHS-
OIG guidance was that the state FCAs must match the federal FCA 
in terms of liability, damages, penalties, qui tam enforcement, 
relator’s share, and statute of limitations.73 

Moreover, to remain compliant, states must update their FCAs 
to reflect amendments to the federal FCA.74 For example, in 2011, 
the HHS-OIG said that its review of state FCAs would include the 
2009 and 2010 FCA amendments in FERA, the ACA, and the Dodd-
Frank Acts.75 Thus, the federal FCA amendments must also appear 
in state FCAs for states to qualify for the DRA financial incentive.76 
To provide time to implement these updates, the HHS-OIG gave 
states a two-year grace period to comply77. Numerous states revised 
their existing state FCAs to conform with HHS-OIG guidance.78 

 
 70 Deficit Reduction Act of 2005, Pub. L. No. 109-171, § 6031, 120 Stat. 4, 72 to 73. 
 71 Id. 
 72 2021 Year-End False Claims Act Update, GIBSON DUNN (Feb. 3, 2022), 
https://www.gibsondunn.com/2021-year-end-false-claims-act-update/#_edn71 
[https://perma.cc/A5Z3-YQRY]. 
 73 See generally U.S. DEP’T OF HEALTH AND HUM. SERVS. OFF. OF INSPECTOR GEN., 
OIG GUIDELINES FOR EVALUATING STATE FALSE CLAIMS ACTS, 
https://oig.hhs.gov/documents/false-claims-act/285/guidelines-sfca.pdf 
[https://perma.cc/W7E5-7AT2]. 
 74 See generally State False Claims Act Reviews, U.S. DEP’T OF HEALTH AND HUMAN 
SERVS. OFF. OF THE INSPECTOR GEN., https://oig.hhs.gov/fraud/state-false-claims-act-
reviews [https://perma.cc/Y32J-UENL] (last visited Oct. 17, 2024). 
 75 Id. 
 76 Id. 
 77 HHS OFF. OF INSPECTOR GEN., supra note 7  . 
 78 See, e.g., A.B. 2492, State Assembly (Cal. 2012) (amending California’s False 
Claim Act); H.B. No. 4200, 2012 Mass. Legis. Serv. Ch. 139 (Mass. 2012) (amending 
Massachusetts’ False Claims Act). 
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States must also revise their FCAs to incorporate the Federal 
Civil Penalties Inflation Adjustment Act Improvements Act of 
2015.79 This statute increases the civil penalties under the FCA 
annually.80 Again, the HHS-OIG said that states should pass 
amendments that “keep state penalties aligned with future federal 
penalty increases.”81 The HHS-OIG posted on its website: “the civil 
penalties authorized under a State’s false claims act must also 
increase at the same rate and time as those authorized under the 
FCA in order for the State to continue to receive the financial 
incentive.”82 Thus, civil penalties authorized in state FCAs must 
also increase in line with the federal FCA to continue to qualify for 
the statutory financial incentive.83 

The HHS-OIG encourages states to engage with the HHS-OIG 
early in the legislative process, including submitting their draft 
FCAs for informal review and discussion before passing the 
statute.84 

C. Categories of State False Claims Acts 
A review of states’ FCAs reveals two categories of statutes. 

Some states85 address only Medicaid fraud in their false claims act 
statutes, while other jurisdictions adopt general false claims act 
statutes covering all fraud committed with taxpayer dollars.86 

 
 79 HHS OFF. OF INSPECTOR GEN., supra note 7. 
 80 The Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, 
Pub. L. No. 114-74, § 701, 129 Stat. 584. 
 81 Boese & Baruch, supra note 13, at § 6.01. 
 82 U.S. DEP’T OF HEALTH AND HUM. SERVS. OFF. OF INSPECTOR GEN., supra note 73. 
 83 Id. 
 84 Id. 
 85 I am using the term state here to also include the District of Columbia and U.S. 
territories. 
 86 See State and Local False Claims Acts, CONSTANTINE CANNON LLP, 
https://constantinecannon.com/practice/whistleblower/whistleblower-
types/whistleblower-reward-laws/state-local-false-claims-acts [https://perma.cc/8M9U-
QB4C] (last visited Aug. 30, 2024). For example. Connecticut, Louisiana, Michigan, New 
Hampshire, Oklahoma, Texas, and Washington address only Medicaid fraud in their 
false claims act statutes. Id. California, Delaware, District of Columbia, Florida, Hawaii, 
Illinois, Iowa, Massachusetts, Minnesota, Montana, Nevada, New Jersey, New York, 
North Carolina, Puerto Rico, Rhode Island, Vermont, Virgin Islands, and Virginia 
adopted general false claims act statutes covering all fraud committed with taxpayer 
dollars. Id. 
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Finally, some states passed both Medicaid-specific and general 
false claims act statutes.87 

The first category of state FCA statutes addresses Medicaid 
fraud only. Medicaid programs provide medical services to certain 
low-income individuals.88 The federal government and states share 
the responsibility for administering the program, including joint 
funding.89 The federal government matches a certain percentage of 
a state’s Medicaid expenditures based on the Federal Medicaid 
Assistance Percentage (“FMAP”).90 In cases of Medicaid fraud, both 
the federal and state governments share in the recovery of 
damages.91 

States have an incentive to prosecute Medicaid fraud given the 
large sums states spend on the program.92 This has led states to 
enact Medicaid-specific state FCAs, which are then used to recover 
treble damages and penalties from false claims submitted in the 
Medicaid program.93 Without a state FCA, states could potentially 
miss out on global settlements reached in joint federal and state 
FCA prosecutions for Medicaid fraud. Furthermore, even states 
that have a FCA could potentially lose out on an additional 10 
percent of the damages recovered if the state’s FCA was not 
approved by the HHS-OIG.94 
 
 87 CONSTANTINE CANNON, supra note 86. Colorado, Georgia, Indiana, Maryland, 
New Mexico, and Tennessee passed both Medicaid-specific and general false claims act 
statutes. 
 88 Eligibility Policy, MEDICAID.GOV, https://www.medicaid.gov/medicaid/eligibility-
policy/index.html [https://perma.cc/33F8-UALU] (last visited Oct. 17, 2024). 
 89 Mayer et al., State False Claims Laws and Compliance with the DRA: What Is 
Required After FERA and PPACA? Civil False Claims and Qui Tam Enforcement 2010, 
at I-46 n.5. 
 90 Federal Medical Assistance Percentages or Federal Financial Participation in 
State Assistance Expenditures (FMAP), OFF. OF THE ASSISTANT SEC’Y FOR PLAN. AND 
EVOLUTION, https://aspe.hhs.gov/federal-medical-assistance-percentages-or-federal-
financial-participation-state-assistance [https://perma.cc/3FBP-6EWK] (last visited Oct. 
5, 2024). 
 91 Letter from the Center for Medicaid and State Operations Explaining its policy 
for paying or refunding the Center (Oct. 28, 2008), https://www.medicaid.gov/federal-
policy-guidance/downloads/SHO08004.pdf [https://perma.cc/U48B-6Y3R]. 
 92 The Other Half of False Claims Liability: State False Claims Acts , JONES DAY 
(May 2012), https://www.jonesday.com/en/insights/2012/05/the-other-half-of-false-
claims-liability-state-false-claims-acts [https://perma.cc/ACS9-EZDV]. 
 93 STATE FALSE CLAIMS ACT, supra note 56, at 2. 
 94 Valerie Cohen & Alexandra E. Dejtz, Federal Efforts to Incentivize States to 
Promulgate False Claims Statutes, VENABLE LLP (Mar. 11, 2024), 
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States understand the financial implications of not having a 
state FCA. For example, Ohio Attorney General Mike DeWine 
emphasized this point regarding a settlement with a 
pharmaceutical manufacturer in a Medicaid fraud action when he 
said “[i]f Ohio had its own false claims act statute, our share of the 
recovery would have been greater.”95 Thus, states have an incentive 
to pass a Medicaid specific FCA that meets the criteria established 
in the DRA. 

The second category of state FCA statutes is an all-purpose 
fraud statute that targets all false claims violations committed 
against the state government. These cases involve fraud violations 
in any taxpayer funded program.96 

Some states that have adopted Medicaid-specific FCAs have 
later gone on to amend their statutes to encompass all-purpose 
fraud statutes. For example, Georgia initially passed a Medicaid 
False Claims Act, but then passed the Georgia Taxpayer False 
Claims Act to expand false claims liability to cover all fraud in 
government programs and contracts.97 In addition, the Colorado 
General Assembly passed the Colorado False Claims Act (CFCA) 
which broadens liability beyond just Medicaid fraud.98 In testimony 
to the Colorado House Judiciary, Colorado Attorney General Phil 
Weiser said: 

“This bill is an important complement to Colorado’s existing 
Medicaid False Claims Act, which has been a valuable tool for 
my office in combating health care fraud and recovering $116 
million in taxpayer funds since 2010. The Medicaid False 
Claims Act, however, is limited in scope. Consequently, my 
office is left without the tools required to adequately protect 

 
https://www.venable.com/insights/publications/2024/03/federal-efforts-to-incentivize-
states-to-promulg [https://perma.cc/ZS3G-WJE5]. 
 95 Press Release, Ohio Att’y Gen., Attorney General DeWine Announces Agreement 
to Recover Medicaid Funds (May 19, 2011), 
https://www.ohioattorneygeneral.gov/Media/News-Releases/May-2011/Attorney-
General-DeWine-Announces-Agreement-to-Rec [https://perma.cc/7ACW-P5TG]. 
 96 STATE FALSE CLAIMS ACT, supra note 56, at 3. 
 97 Press Release, Georgia Senate Press Off., Senate Passes Georgia Taxpayer False 
Claims Act (Mar. 27, 2012), https://senatepress.net/tag/senate-passes-georgia-taxpayer-
false-claims-act [https://perma.cc/8FU5-ZB95]. 
 98 Colo. Rev. Stat. Ann. §§ 24-31-101. 
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against other types of fraud that impact a much wider range of 
state and local government expenditures.”99 

For similar reasons, other states are likely to follow Colorado’s 
lead and expand false claims liability beyond just targeting Medicaid 
fraud.100 

D. Dual Federal and State False Claims Acts Cases 
The proliferation of state FCAs results in choices about 

whether to file the case in state or federal court. In cases where the 
violations occurred against both a state and the federal 
government, the qui tam relator can bring the case in state or 
federal court. If the relator files a stand-alone case in state court, 
then the court will follow the state false claims law. However, there 
is often limited caselaw interpreting state FCA statutes.101 Thus, 
state courts look to the FCA’s legislative history, as well as federal 
case law, to interpret a state FCA.102 

Some federal FCA cases are combined federal-state lawsuits 
where the claims arise under both federal FCA and states’ FCAs.103 
Usually, these cases involve the joint federal-state Medicaid 
program.104 Often, relators bring federal and state false claims in a 
single complaint in federal court.105 In these situations, Section 
3732(b) of the federal FCA states “the district courts shall have 
jurisdiction over any action brought under the laws of any State for 
 
 99 Press Release, Colorado Att’y Gen., Prepared Remarks: Attorney General Phil 
Weiser on Colorado False Claims Act (Mar. 15, 2022), https://coag.gov/blog-
post/prepared-remarks-attorney-general-phil-weiser-on-colorado-false-claims-act-
march-15-2022/ [https://perma.cc/9JDM-GWD4]. 
 100 Legal Update, Gibson Dunn, 2021 Year-End False Claims Act Update (Feb. 3, 
2022), https://www.gibsondunn.com/2021-year-end-false-claims-act-update/#_edn71 
[https://perma.cc/5LKP-SMUA]. 
 101 Sylvia, supra note 21, at § 12:1. 
 102 State ex rel. Higgins v. SourceGas, LLC, 2012 WL 1721783 (Del. Super. Ct. May 
15, 2012) (noting the “dearth of Delaware authority interpreting the DFCRA” and that 
“[b]ecause the DFCRA is modeled after the federal [FCA], the Court will look to the 
FCA’s legislative history, as well as federal case law, for guidance in interpreting the 
DFCRA.”) (footnote omitted). 
 103 See, e.g., United States ex rel. Carter v. Emergency Staffing Sols., Inc., 2023 WL 
2754347 (N.D. Tex. Mar. 31, 2023). 
 104 United States ex rel. Brown v. Celgene Corp., 2014 WL 3605896 (C.D. Cal. June 
10, 2014). 
 105 Boese & Baruch, supra note 13, at § 6.01. 
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the recovery of funds paid by a State or local government if the 
action arises from the same transaction or occurrence as an action 
brought under Section 3730.”106 By enacting this provision, 
Congress codified what is known as ancillary jurisdiction. Ancillary 
jurisdiction allows a federal court to hear a claim that would 
normally be outside of its subject-matter jurisdiction, if the claim is 
substantially related to a second claim that is within the court’s 
jurisdiction.107 

E. State False Claims Act Statistics 
California was the first state to enact a state FCA in 1987.108 

Shortly after, Illinois and Florida passed state FCAs in the early 
1990s.109 Of the early state FCAs, Tennessee was the first state to 
enact legislation which included qui tam provisions.110 

Currently, twenty-nine states, the District of Columbia, 
Guam, Puerto Rico, and the Virgin Islands have adopted false 
claims acts with qui tam provisions.111 Furthermore, several local 
governments, including Washington, D.C., New York City, Chicago, 
Philadelphia, and San Francisco have enacted false claims laws 
with qui tam provisions.112 These municipal false claims act 
statutes are also usually modeled on the FCA.113 Finally, multiple 
states have adopted whistleblower protection acts that protect 
employees from retaliation for reporting violations of law, including 
fraud.114 

Like the federal FCA, qui tam relators drive the number of 
cases. For example, in New Jersey, from 2010 – 2019, relators 
brought 906 cases, compared to nine cases filed by the New Jersey 

 
 106 31 U.S.C. § 3732(b). 
 107 Ancillary Jurisdiction, LEGAL INFO. INST., 
https://www.law.cornell.edu/wex/ancillary_jurisdiction# [https://perma.cc/FH2Y-5YG3] 
(last visited Aug. 30, 2024). 
 108 CAL. GOV’T CODE § 12650 (West). 
 109 Boese & Baruch, supra note 13, at § 6.01. 
 110 Id. 
 111 CONSTANTINE CANNON, supra note 86.  
 112 Id. 
 113 N.Y.C. ADMIN CODE § 7-803 (2024); CHI. MUN. CODE § 1-22; PHILA. CODE §§ 19-
3601 to 3606. 
 114 See, e.g., N.Y. STATE FIN. LAW § 191.1 (McKinney 2010); MASS. GEN. LAWS ANN. 
Ch. 12, § 5J(2) (2012); CAL. GOV’T CODE § 12651(d) (2018). 
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Attorney General.115 These FCA cases resulted in New Jersey 
recovering $147 million while relators received $8.8 million. These 
statistics show that qui tam relators are a key component of helping 
states achieve financial recoveries from their FCA. 

F. State False Claims Act Recoveries 
State FCAs have been successful at generating recoveries of 

substantial damages. For example, California has been highly 
effective using its FCA,116 and the state has amended its FCA 
several times to add provisions mirroring the federal FCA 
amendments.117 This has enabled California to continue to receive 
the ten-percent financial incentive provided in the DRA. Notably, 
California’s FCA liability is broader than the federal FCA as it 
includes a provision that imposes liability upon anyone who is a 
“beneficiary of an inadvertent submission of a false claim” who later 
discovers the false claim and fails to report it within a “reasonable 
time” after discovery.118 As a result of having a broad and widely 
used FCA, California has generated substantial financial 
recoveries, including a $241 million settlement with a medical 
laboratory testing company in 2011.119 

Other states have also used their FCAs to generate substantial 
recoveries. In Colorado, the state’s Medicaid-specific FCA led to the 
recuperation of approximately $116 million in taxpayer funds since 

 
 115 The New Jersey False Claims Act: A Decade of Data Reveal $147m Recovered by 
The Garden State, PIETRAGALLO BLOG (Sept. 10, 2021), 
https://www.falseclaimsact.com/the-new-jersey-false-claims-act-a-decade-of-data-
reveal-147m-recovered-by-the-garden-state/ [https://perma.cc/E4X8-HF3X]. 
 116 Sarvenaz (“Nazy”) J. Fahimi, Top 12 California False Claims Act Cases of All 
Time, COTCHETT PITRE & MCCARTHY LLP (Feb. 3, 2023), 
https://www.cpmlegal.com/blogs-Advocates-For-Justice/top-12-california-false-claims-
act-cases-of-all-time [https://perma.cc/S8R5-LL7H]. 
 117 California False Claims Act: A Guide to Whistleblowing and Qui Tam, KOHN, 
KOHN & COLAPINTO LLP, https://kkc.com/frequently-asked-questions/california-false-
claims-act-a-guide-to-whistleblowing-and-qui-tam/ [https://perma.cc/DZG2-FSRG] (last 
updated June 17, 2024). 
 118 CAL. GOV’T CODE § 12651(a)(8). 
 119 Press Release, California Att’y Gen., Attorney General Kamala D. Harris 
Announces $241 Million Settlement with Quest Diagnostics (May 19, 2011), 
https://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-announces-
241-million-settlement-quest [https://perma.cc/LJ3L-QHAK]. 
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2010.120 Additionally, the New Jersey FCA was used to recover $147 
million between 2010 and 2019.121 Notably, this figure could have 
been larger, but HHS-OIG determined that New Jersey’s FCA does 
not meet the criteria under the DRA to qualify for the additional 
ten percent of Medicaid fraud recoveries.122 

III. PENNSYLVANIA’S STATE FALSE CLAIMS ACT 
Pennsylvania does not have a state FCA.123 Currently, to 

recover for fraud committed against the Commonwealth, the 
Pennsylvania Attorney General has two options: bring cases under 
civil common law fraud theories, actions which are subject to a two-
year statute of limitations;124 or rely on seeking restitution after a 
criminal conviction.125 Neither option provides for the large 
settlements and judgments obtained from federal and state FCA 
statutes. As a result, over the past decade, Pennsylvania 
lawmakers have attempted to pass an FCA to attack fraud and 
return money to the state’s coffers.126 To date, these attempts have 

 
 120 Testimony, Colorado Att’y Gen., Prepared remarks: Attorney General Phil Weiser 
on Colorado False Claims Act (Mar. 15, 2022), https://coag.gov/blog-post/prepared-
remarks-attorney-general-phil-weiser-on-colorado-false-claims-act-march-15-2022/ 
[https://perma.cc/5AKT-KXD5]. 
 121 A Decade of Data Reveals $147 Million Recovered by New Jersey Under False 
Claims Act, MED-NET (Sept. 20, 2021), https://www.mednetcompliance.com/data-
million-recovered-new-jersey-false-claims-act [https://perma.cc/SJ4D-4X7D]. 
 122 James A. Robertson & John W. Kaveney, Does the New Jersey False Claims Act 
Live Up to Higher Federal Standards? Not Yet, GREENBAUMLAW (Sept./Oct. 2011), 
https://www.greenbaumlaw.com/media/publication/599_DoesTheNJFalse-Robertson-
Kaveney.pdf [https://perma.cc/UGD2-FMME]. 
 123 Protecting Whistleblowers and Taxpayer Money: Senators Lindsey M. Williams 
and Kristin Phillips-Hill Reintroduce Commonwealth Fraud Prevention Act, STATE 
SENATOR LINDSEY M. WILLIAMS 38TH JUD. DIST. (Jan. 31, 2023), 
https://senatorlindseywilliams.com/protecting-whistleblowers-and-taxpayer-money-
senators-lindsey-m-williams-and-kristin-phillips-hill-reintroduce-commonwealth-fraud-
prevention-act/ [https://perma.cc/6RAH-YXVL] (discussing the consequences of 
Pennsylvania’s failure to adopt a civil fraud statute. 
 124 42 PA. CONS. STAT. § 5524(7) (2014). 
 125 18 PA. CONS. STAT. § 1106 (2018). 
 126 See, e.g., Lawmakers Unveil Bipartisan Bills to Fight Medicaid Fraud and Abuse, 
PA STATE REP. CLINT OWLETT (Jan. 13, 2020), 
https://www.repowlett.com/News/16241/Latest-News/Lawmakers-Unveil-Bipartisan-
Bills-to-Fight-Medicaid-Fraud-and-Abuse- [https://perma.cc/S95A-KZ85]; STATE 
SENATOR LINDSEY M. WILLIAMS, supra note 9; Fraud Protection Bill Reintroduced, 
OBSERVER-REPORTER (Apr. 3, 2017), https://www.observer-
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been unsuccessful. However, future attempts to pass an FCA could 
gain momentum with the successful gubernatorial election of past 
Pennsylvania Attorney General Josh Shapiro, a proponent of the 
state FCA, in November 2022.127 

A. Background 
Starting in 1997, Pennsylvania lawmakers from both parties 

proposed several versions of a state FCA.128 In 2011, the 
Pennsylvania House introduced a Medicaid-specific false claims 
act, while the Pennsylvania Senate introduced a general false 
claims act modeled on the federal FCA.129 However, neither bill 
made it out of committee.130 

In 2017, the Pennsylvania House attempted to pass an FCA 
through the Taxpayer Protection Against Fraud Act.131 The bill’s 
sponsor, Representative Brandon Neuman emphasized the 
importance of the bill by stating, “In these continuing tough 
economic times, we cannot afford to ignore any additional source of 
new income.”132 He explained that the bill would raise significant 
revenues through recovered losses and other damages, while also 
deterring fraud and punishing those who steal from the state and 
its taxpayers.133 After being introduced, the bill was referred to the 

 
reporter.com/news/2017/apr/03/fraud-protection-bill-reintroduced/ 
[https://perma.cc/C3BX-VV3S]. 
 127 John Finnerty, Shapiro, Lawmakers Back Plan to Fight Medicaid Fraud , THE 
TRIB.-DEMOCRAT (Jan. 13, 2020), 
https://www.tribdem.com/news/shapiro-lawmakers-back-plan-to-fight-medicaid-
fraud/article_f1490514-366b-11ea-a8f2-3f84db15d8e6.html [https://perma.cc/LX7T-
UWA8]. 
 128 H.B. 1671, 1997-98 Gen. Assemb., Reg. Sess. (Pa. 1997); H.B. 849, 1999-2000 Gen. 
Assemb., Reg. Sess. (Pa. 1999); H.B. 1493, 2013-2014 Gen. Assemb., Reg. Sess. (Pa. 
2013); S.B. 125, 2011-12 Gen. Assemb., Reg. Sess. (Pa. 2011); H.B. 1725, 2011-2012 Gen. 
Assemb., Reg. Sess. (Pa. 2011); H.B. 507, 2011-12 Gen. Assemb., Reg. Sess. (Pa. 2011); 
S.B. 1113, 2009-10 Gen. Assemb., Reg. Sess. (Pa. 2009); H.B. 1679, 2009-10 Gen. 
Assemb., Reg. Sess. (Pa. 2009). 
 129 H.B. 1725, 2011-12 Gen. Assemb., Reg. Sess. (Pa. 2011); S.B. 125, 2011-12 Gen. 
Assemb., Reg. Sess. (Pa. 2011). 
 130 Id. 
 131 H.B. 1027, 2017-18 Gen. Assemb. Reg. Sess. (Pa. 2017). 
 132 Fraud protection bill reintroduced, OBSERVER-REPORTER (Apr. 3, 2017), 
https://www.observer-reporter.com/news/2017/apr/03/fraud-protection-bill-reintroduced 
[https://perma.cc/K684-83EE]. 
 133 OBSERVER-REPORTER, supra note 132. 
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Judiciary Committee.134 However, the challenge for the bill was 
getting it to a vote, as similar efforts had previously been thwarted 
by powerful corporate lobbyists.135 And like the previous bills, the 
Taxpayer Protection Against Fraud Act never made it out of the 
committee to be considered in the Pennsylvania House.136 

In 2020, a bipartisan coalition of Pennsylvania lawmakers 
along with the Pennsylvania Attorney General announced fraud 
prevention legislation to combat fraud and protect Pennsylvania’s 
Medical Assistance (Medicaid) Program.137 The legislation aimed to 
help Pennsylvania obtain a larger share of Medicaid fraud 
recoveries.138 In addition, a Medicaid fraud FCA was included in 
the legislation in an effort to obtain the economic incentive in the 
DRA.139 Yet again, the proposed FCA was not enacted into law.140 

In the 2021 – 2022 regular session of the Pennsylvania state 
legislature, Senators Lindsey M. Williams and Kristen Phillips-Hill 
introduced a state FCA called the Commonwealth Fraud 
Prevention Act.141 The proposed FCA statute was closely modeled 

 
 134 Bill Information: House Bill 1027, PA. GEN. ASSEMB., 
https://www.legis.state.pa.us/cfdocs/billInfo/billInfo.cfm?sYear=2017&sInd=0&body=H
&type=B&bn=1027 [https://perma.cc/NQ3P-9DQN] (last visited Oct. 5, 2024). 
 135 See, e.g., False Claims Act, PA. COAL. FOR CIV. JUST. REFORM, 
https://paforciviljusticereform.org/issues/false-claims-act/ [https://perma.cc/42YM-
ZKVG] (last visited Oct. 5, 2024); see also Fact Sheet: A State False Claims Act Would 
Put Pennsylvanians’ Care at Risk, THE HOSPITAL + HEALTHSYSTEM ASSOC. OF PA., 
https://www.haponline.org/Resource-Center?resourceid=313 [https://perma.cc/7DNH-
Q6W2] (last visited Oct. 5, 2024). 
 136 Pa. H. B. 1027, PA. GEN. ASSEMBLY, 
https://www.legis.state.pa.us/cfdocs/billInfo/billInfo.cfm?sYear=2017&sInd=0&body=H
&type=B&bn=1027 [https://perma.cc/2RKB-PSV5] (last visited Aug. 30, 2024). 
 137 Steve Bittenbender, Pennsylvania Lawmakers, Officials Announce New Push to 
Fight Medicaid Fraud, THE CTR. SQUARE (Jan. 13, 2020), 
https://www.thecentersquare.com/pennsylvania/pennsylvania-lawmakers-officials-
announce-new-push-to-fight-medicaid-fraud/article_0e2423f0-3656-11ea-911a-
e3bbd9733cbe.html [https://perma.cc/BXH6-AXWC]. 
 138 Id. 
 139 Id. 
 140 PA. GEN. ASSEMB., supra note 134.  
 141 Press Release, Senators Lindsey M. Williams and Kristin Phillips-Hill to 
Introduce Legislation to Encourage Reporting of Taxpayer Fraud, State Senator Lindsey 
M. Williams 38th Jud. Dist. (Mar. 2, 2021), https://senatorlindseywilliams.com/senators-
lindsey-m-williams-and-kristin-phillips-hill-to-introduce-legislation-to-encourage-
reporting-of-taxpayer-fraud/ [https://perma.cc/5GE7-ME7S]. 
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on the federal FCA.142 In a joint statement, the legislators explained 
the purpose of a Pennsylvania FCA is to “join the ranks of the 
federal and state governments ensuring taxpayer accountability,” 
and the statute is designed to “[hold] those who seek to profit off the 
backs of hardworking taxpayers by filing false or fraudulent claims 
with the Commonwealth.”143 The proposed statute had an expiration 
date of 20 years.144 Notably, the bill authorized relators to bring qui 
tam suits.145 It also provided the Pennsylvania Office of Attorney 
General (“OAG”) with civil enforcement mechanisms and broad 
authority over the civil fraud litigation, including cases filed by 
whistleblowers.146 

B. Pennsylvania’s Proposed FCA and DRA Compliance 
The HHS-OIG decides whether Pennsylvania’s proposed FCA 

qualifies for the economic incentive of the DRA.147 This will require 
the HHS-OIG to review Pennsylvania’s FCA and determine 
whether it meets the four criteria of the DRA.148 On its face, 
Pennsylvania’s FCA appears to meet the four criteria because the 
proposed statute permits qui tam suits, provides whistleblower 
protections, allows relators to proceed with litigation when OAG 
declines to intervene, and has penalties that match those imposed 
by the federal FCA.149 Thus, Pennsylvania’s proposed FCA will 
likely be considered “at least as effective in rewarding and 
facilitating qui tam actions” as the federal statute.150 This will 
entitle Pennsylvania to the ten percent bonus in its share of 
Medicaid recoveries. 

Proponents of the Commonwealth Fraud Prevention Act 
wanted to ensure that the state received this increased share of 

 
 142 Senate Co-Sponsorship Memoranda, PA. STATE SENATE (Mar. 2, 2021), 
https://www.legis.state.pa.us/cfdocs/Legis/CSM/showMemoPublic.cfm?chamber=S&SPi
ck=20210&cosponId=34887 [https://perma.cc/U6ZJ-M4J8]. 
 143 Id. 
 144 S.B. 38, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 145 Id. at § 1412-D(b). 
 146 Id. at § 1412-D(a). 
 147 HHS OFF. OF INSPECTOR GEN., supra note 7. 
 148 Id. 
 149 S.B. 38, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 150 HHS OFF. OF INSPECTOR GEN., supra note 7. 
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Medicaid fraud recoveries.151 For this reason, the proposed statute 
states: 

Within 30 days after the effective date of this article, the 
Attorney General shall submit a copy of this article and any 
other relevant information to the Office of Inspector General, 
United States Department of Health and Human Services and 
request a determination that this article meets the 
requirements of section 1909(b) of the Social Security Act (49 
Stat. 620, 42 U.S.C. § 1396h(b)), in order to qualify the 
Commonwealth for an increased share of amounts recovered 
under this article with respect to false or fraudulent claims 
submitted to the medical assistance program.152 

Despite this language, the legislature could submit its draft 
FCA to the HHS-OIG for informal review and discussion before 
passing the statute.153 In the event that the HHS-OIG determines 
that Pennsylvania does not meet the four criteria of the DRA, it will 
issue a rejection letter listing the reasons for noncompliance.154 
This informal review will give the Pennsylvania legislature the 
opportunity to revise its legislation, if needed, in accordance with 
the proposed suggestions of the HHS-OIG.155 

C. Pennsylvania’s Need For a State FCA 
Pennsylvania’s lack of an FCA has cost the state money from 

recoveries in global/multijurisdictional civil FCA cases. For 
example, in the Celgene pharmaceutical case, Pennsylvania 
recovered no money from the $280 million settlement because it did 
not have a state FCA.156 Further, even when Pennsylvania did 

 
 151 F. Peter Lehr, Pennsylvania Proposes False Claims Act, NORRIS MCLAUGHLIN 
ATT’YS AT LAW, https://norrismclaughlin.com/hclb/hospitals-and-health-systems-audits-
and-reimbursement/pennsylvania-proposes-false-claims-act/ [https://perma.cc/GU4G-
DAPA] (last visited Oct. 5, 2024). 
 152 S.B. 38, § 1419-D(a), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 153 U.S. DEP’T OF HEALTH AND HUM. SERVS. OFF. OF INSPECTOR GEN., supra note 73. 
 154 Id. 
 155 HHS OFF. OF INSPECTOR GEN., supra note 7. 
 156 Press Release, Dep’t of Just., Celgene Agrees to Pay $280 Million to Resolve Fraud 
Allegations Related to Promotion of Cancer Drugs For Uses Not Approved by FDA (July 
24, 2017), https://www.justice.gov/usao-cdca/pr/celgene-agrees-pay-280-million-resolve-
fraud-allegations-related-promotion-cancer-drugs [https://perma.cc/47DU-CZ3V]. 
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recover money from global/multijurisdictional civil FCA cases, the 
lack of an FCA has still cost the state money. This was 
demonstrated in August 2017 in the Mylan Inc. and Mylan 
Specialty L.P. settlement.157 Even though Pennsylvania recovered 
$8.3 million, the OAG was not able to participate in the litigation 
because it did not have a state FCA.158 Instead, Pennsylvania relied 
on other jurisdictions to ensure it received a fair and proportionate 
recovery from the overall settlement.159 However, if Pennsylvania 
had an FCA, the OAG would have participated in the litigation and 
fought to ensure that the state received its fair share of any 
financial recovery. These examples highlight the benefits to 
Pennsylvania of enacting an FCA.160 

D. Pennsylvania’s FCA Compared to the Federal FCA 
The preliminary language of the proposed FCA makes clear 

the intent of the Pennsylvania legislature: “The General Assembly 
 
 157 Press Release, Dep’t of Just., Mylan Agrees to Pay $465 Million to Resolve False 
Claims Act Liability for Underpaying EpiPen Rebates (Aug. 17, 2017), 
https://www.justice.gov/opa/pr/mylan-agrees-pay-465-million-resolve-false-claims-act-
liability-underpaying-epipen-rebates [https://perma.cc/V979-HTTK]. 
 158 Attorney General Shapiro Announces Mylan Pharmaceuticals to Pay Pennsylvania 
$8.3 Million in Restitution over EpiPen Scam, PA. ATT’Y GEN. MICHELLE A. HENRY (Aug. 
18, 2017), https://www.attorneygeneral.gov/taking-action/attorney-general-shapiro-
announces-mylan-pharmaceuticals-to-pay-pennsylvania-8-3-million-in-restitution-over-
epipen-scam/ [https://perma.cc/4EP3-S6ZW]. 
 159 Id. 
 160 On the flipside, business groups and health care providers have been vocal 
opponents of Pennsylvania adopting a state FCA. The opponents argue that a state FCA 
would be redundant to the federal FCA and would actually result in Pennsylvania 
collecting fewer dollars because whistleblowers would recover a 10-30% reward from 
Pennsylvania’s settlement. Further, they argue that a state FCA would incentivize 
relators and plaintiffs’ lawyers to file frivolous lawsuits in hopes of collecting large fees 
from settlements. The opponents of Pennsylvania FCA have stressed their arguments to 
Pennsylvania legislators. As a result, the legislature has never voted on any of the 
proposed state FCA bills. See Nicholas Malfitano, Business Leaders Say AG Shapiro’s 
Proposed False Claims Act Comes at Taxpayers’ Expense, PA. REC. (Jan. 15, 2020), 
https://pennrecord.com/stories/523527929-business-leaders-say-ag-shapiro-s-proposed-
false-claims-act-comes-at-taxpayers-expense [https://perma.cc/6CES-NMPH]; see also 
Peter A. Gleason et al., Pennsylvania’s Proposed False Claims Act: Why Further 
Incentivizing Whistleblowers is Unnecessary, Counterproductive, and Could Decrease 
State Recovery of Tax Dollars, K&L GATES HUB (Apr. 12, 2016), 
https://www.klgates.com/Pennsylvanias-Proposed-False-Claims-Act-Why-Further-
Incentivizing-Whistleblowers-Is-Unnecessary-Counterproductive-and-Could-Decrease-
State-Recovery-of-Tax-Dollars-04-12-2016 [https://perma.cc/66NF-N469]. 
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declares that this article adopts the intent of Congress in enacting 
the Federal False Claims Act.”161 Thus, the provisions of 
Pennsylvania’s proposed FCA closely track the language of the 
federal FCA. However, there are some important exceptions. This 
section of the paper will address the major provisions of 
Pennsylvania’s proposed FCA. Furthermore, this section of the 
paper will identify specific similarities and differences between 
Pennsylvania’s proposed FCA, the federal FCA, and other states’ 
FCAs. 

i. Liability Provisions 
Pennsylvania’s proposed FCA includes liability for similar 

conduct addressed in the federal FCA. A majority of FCA liability 
derives from conduct that “illegally increases payment by the 
government, or that deprives the government of revenues to which 
it is entitled.”162 Under the federal FCA, a person violates the 
statute when: 

a. Presenting a false claim; 

b. Using a false or fraudulent statement; 

c. Conspiring to get a false claim paid; 

d. Failing to return government property; 

e. Making or delivering a false receipt; 

f. Purporting to buy government property from a government 
employee who is not authorized to sell it; 

g. Knowingly using a false record to decrease an obligation to 
the government (“reverse false claims”).163 

The government or the qui tam relator bears the burden of 
proving each element of an FCA violation, including damages, by a 
preponderance of the evidence.164 

 
 161 S.B. 38, § 1402-D, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 162 Boese & Baruch, supra note 13, at § 2-7. 
 163 31 U.S.C. § 3729(a)(1)(A)-(G). 
 164 31 U.S.C. § 3731(c). 
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The false claims provision under Section 3729(a)(1)(A) and the 
false statement provision under Section 3729(a)(1)(B) of the federal 
FCA are the most frequently used bases for liability in FCA 
litigation.165 Called a “direct false claim,” Section 3729(a)(1)(A) 
imposes liability on “any person who . . . knowingly presents, or 
causes to be presented, a false or fraudulent claim for payment or 
approval.”166 In analyzing the statute, courts have stated that a 
violation of Section 3729(a)(1)(A) requires three elements: (1) the 
person must present, or cause another person to present, a “claim” 
for payment or approval to the United States; (2) the claim must be 
“false or fraudulent”; and (3) the person must act knowing that the 
claim is false.167 

Section 3729(a)(1)(G), also known as the “reverse false claim,” 
is another common provision used to prosecute federal FCA 
violations. It provides: 

Any person who – 

knowingly makes, uses, or causes to be made or used, a false 
record or statement material to an obligation to pay or transmit 
money or property to the Government, or knowingly conceals 
or knowingly or improperly avoids or decreases an obligation 
to pay or transmit money or property to the Government . . . is 
liable to the United States Government. 

A “reverse false claim” occurs not by making an affirmative 
false claim, but instead by providing false information to the 
government to reduce the amount of money owed to the 
government. 

Other federal FCA liability sections include Sections 
3729(a)(1)(B) and 3729(a)(1)(C). Section 3729(a)(1)(B) provides:  

Any person who – 

 
 165 Lori L. Pines et al., Understanding the False Claims Act, WEIL, GOTSHAL & 
MANGES LLP, https://www.weil.com/~/media/files/pdfs/understanding-the-false-claims-
act-(75611346).pdf [https://perma.cc/Z44T-BCKP] (last visited Oct. 5, 2024). 
 166 31 U.S.C. § 3729(a)(1)(A). 
 167 See, e.g., United States ex rel. Piacentile v. Wolk, 1995 WL 20833 (E.D. Pa. Jan. 
17, 1995). 
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Knowingly makes, uses, or causes to be made or used, a false  
record or statement material to a false or fraudulent claim . . . 
is liable to the United States Government. 

Section 3729(a)(1)(C) provides: 

Any person who – 

Conspires to commit a violation of subparagraphs (A), (B), (D),  
(E), (F), or (G) . . . is liable to the United States Government.  

Sections 3729(a)(1)(D) (Delivery of Less Property), 
3729(a)(1)(E) (False Receipt), and 3729(a)(1)(F) (False Purchase) 
are rarely used to address fraud under the federal FCA.168 

Pennsylvania’s proposed FCA closely resembles the federal 
FCA liability provisions. However, it adds two liability sections that 
are not present in the federal FCA. First, the proposed statute 
prohibits conduct that “knowingly fails to disclose a fact, event or 
occurrence material to an obligation to pay or transmit money or 
property to the Commonwealth.”169 In addition, the proposed 
statute imposes liability on a person who “is a beneficiary of an 
inadvertent submission of a false claim, subsequently discovers the 
falsity of the claim and fails to disclose the false claim to the 
Commonwealth within a reasonable time after discovery of the false 
claim.”170 Thus, Pennsylvania’s proposed FCA is broader than the 
federal FCA in terms of conduct that triggers liability. 

The inadvertent beneficiary clause is found in other state FCA 
statutes. As mentioned earlier, California imposes liability for the 
“beneficiary of an inadvertent submission of a false claim,” with the 
same language that Pennsylvania proposed in its FCA.171 This 
provision creates additional liability risks for corporations by 
potentially extending liability to a corporate parent for false claims 
act violations of its subsidiaries in situations where the parent 
discovers the potential falsity but does not report it to the 
government.172 
 
 168 Boese & Baruch, supra note 13, at § 2.01. 
 169 S.B. 38, § 1411-D(a)(7), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 170 Id. at § 1411-D(a)(8). 
 171 CAL. GOV’T CODE § 12651(a)(8) (2018). 
 172 Armenta ex rel. City of Burbank v. Mueller Co., 142 Cal. App. 4th 636 (Cal. Ct. 
App. 2006). 
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There is an open issue about using state FCAs to prosecute tax 
fraud. The federal FCA expressly prohibits actions based on claims, 
records, or statements made under the Internal Revenue Code.173 
However, in the state setting, New York’s FCA expressly authorizes 
false claim liability for false claims and statements made in relation 
to tax returns (provided the defendant has a net income or sales of 
at least $1 million and the damages are at least $350,000).174 
Pennsylvania’s proposed FCA is silent as to liability for false tax 
returns. This silence leaves open the possibility that Pennsylvania 
could follow New York and use the FCA to prosecute tax fraud. 

ii. Filing Procedures 
Generally, the filing procedures in Pennsylvania’s proposed 

FCA match the procedures in the federal FCA. In the federal FCA, 
either the Attorney General or a qui tam relator can file a complaint 
in federal court.175 For filing a qui tam case, there are special 
requirements, including filing the complaint in camera and under 
seal.176 Because the complaint is filed under seal, the relator should 
not serve the complaint on the defendant.177 Instead, the relator is 
required to serve the complaint and “written disclosure of 
substantially all material evidence and information” on the 
government.178 The sealing provision provides the DOJ the 
opportunity to “fully evaluate the private enforcement suit and 
determine both if that suit involves matters the government is 
already investigating and whether it is in the Government’s 
interest to intervene and take over the civil action.”179 

The federal complaint remains under seal for an initial 60-day 
time period.180 During this time, the DOJ investigates the 
allegations and decides whether to intervene in the case and 
become the lead plaintiff.181 If the DOJ declines to intervene in the 
 
 173 31 U.S.C. § 3729(d) (“This section does not apply to claims, records, or statements 
made under the Internal Revenue Code of 1986.”). 
 174 N.Y. STATE FIN. LAW §§ 187-194 (McKinney 2010). 
 175 31 U.S.C. § 3730(a)-(b). 
 176 31 U.S.C. § 3730(b)(2). 
 177 Id. 
 178 Id. 
 179 S. Rep. No. 99-345, at 24 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 5289. 
 180 31 U.S.C. § 3730(b)(2). 
 181 Id. 
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case, then the relator has the option of continuing to litigate the 
case on behalf of the government.182 In the alternative, the 
government can choose to intervene in the case after reviewing the 
complaint and the evidence supporting the complaint.183 If the 
government decides to proceed with the case, it has the “primary 
responsibility for prosecuting the action, and shall not be bound by 
an act of the [qui tam plaintiff].”184 

Pennsylvania’s proposed FCA follows the same procedures. 
The legislation would permit either the Pennsylvania Attorney 
General or a qui tam relator to file a complaint in Pennsylvania 
Commonwealth Court.185 The qui tam plaintiff is required to serve 
a copy of the complaint and written disclosure of substantially all 
material evidence and information the qui tam plaintiff possesses 
on the Pennsylvania Attorney General as provided for in the 
Pennsylvania Rules of Civil Procedure or applicable court rule.186 
Like the federal FCA, the state complaint must be filed in camera 
and it remains under seal.187 However, Pennsylvania’s FCA 
provides more time for the complaint to remain under seal, giving 
the OAG 120 days to investigate and review the merits of the 
case.188 Like the federal FCA, the proposed Pennsylvania FCA 
allows the OAG to file a motion with the court to extend the time 
that the complaint remains under seal.189 After investigating the 
case, the OAG has the option of intervening and taking over the 
prosecution of the case.190 However, if the OAG declines to 
intervene in the case, the relator then has the opportunity to 
continue the case on behalf of the Pennsylvania Attorney 

 
 182 31 U.S.C. § 3730(c)(3). 
 183 31 U.S.C. § 3730(b)(4). 
 184 Id. at § 3730(c)(1). 
 185 S.B. 38, § 1412-D, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). For unknown 
reasons, Pennsylvania chose to give jurisdiction of false claims act cases to Pennsylvania 
Commonwealth Court and not the Court of Common Pleas. The Court of Common Pleas 
has original jurisdiction over most civil cases, while Commonwealth Court has 
jurisdiction over administrative and civil public law. See 42 PA. CONS. STAT. § 931 (2005); 
42 PA. CONS. STAT. §§ 761 – 763 (2024). 
 186 Id. at § 1412-D(a)(2). 
 187 Id. 
 188 Id. at § 1412-D(a)(4). 
 189 Id. at § 1412-D(a)(3). 
 190 Id. at § 1412-D(a)(2). 
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General.191 Finally, the OAG can choose to intervene in the case at 
a later date upon a showing of good cause.192 

iii. Definition of Claim 
The federal FCA defines “claim” broadly as “any request or 

demand, whether under a contract or otherwise, for money or 
property and whether or not the United States has title to the 
money or property.”193 Pennsylvania’s proposed FCA uses this same 
definition.194 Pennsylvania’s decision to use the same definition of 
“claim” differs from the approach taken in some state FCAs. For 
example, California’s FCA expands the definition of claim to also 
include requests and demands for “services.”195 Thus, California’s 
FCA extends liability to a receipt of state or local government 
services through a fraudulent demand of entitlement. 

iv. Scienter (Knowledge) Requirement 
An essential element of violating the federal FCA is 

knowledge.196 The 1986 amendments to the federal FCA defined 
“knowingly.”197 Section 3729(b) defines “knowingly” to mean a 
person “(i) has actual knowledge of the information; (ii) acts in 
deliberate ignorance of the truth or falsity of the information; or (iii) 
acts in reckless disregard of the truth or falsity of the 
information.”198 Reckless disregard is described as aggravated 
gross negligence, gross negligence-plus, or conduct that runs an 
unjustifiable risk of harm.199 Additionally, the federal FCA makes 
clear that specific intent to defraud is not required to prove 
“knowingly.”200 The Supreme Court recently clarified this critical 
element of the FCA, holding that in determining whether a 

 
 191 S.B. 38, § 1412-D(b)(4)(ii), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 192 Id. at § 1412-D(d)(3). 
 193 31 U.S.C. § 3729(b)(2). 
 194 S.B. 38, § 1403-D, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 195 CAL. GOV’T CODE § 12650(b)(1). 
 196 31 U.S.C. § 3729(a)(1)(A)-(G). 
 197 Id. at § 3729(b)(1). 
 198 Id. 
 199 See United States v. Krizek, 859 F. Supp. 5 (D.D.C. 1994), aff’d, 111 F.3d 934 (D.C. 
Cir. 1997). 
 200 31 U.S.C. § 3729(b)(1)(B). 
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defendant “knowingly” submitted false claims, the emphasis is on 
the defendant’s actual knowledge and subjective understanding of 
the legal requirements, rather than what a reasonable person 
might have believed.201 

Pennsylvania’s proposed FCA includes the same scienter 
requirements of “knowing” or “knowingly” as the federal statute.202 
Furthermore, the proposed FCA uses the same definition of 
“knowingly” as used in the federal FCA.203 In addition, 
Pennsylvania’s proposed statute clearly indicates, as done in the 
federal FCA, that “specific intent to defraud is not required.”204 
Regarding the knowing standard, Pennsylvania courts are likely to 
follow the guidance provided by the U.S. Supreme Court in United 
States ex rel. Schutte v. SuperValu, Inc. (Case No. 21-1326) 
and United States ex rel. Proctor v. Safeway, Inc. (Case No. 22-
111).205 

v. Falsity 
The federal FCA does not define falsity in the statute.206 

Courts have interpreted the falsity requirement as requiring proof 
of “actual falsity.”207 Thus, disputed questions of falsity are resolved 
by interpreting a law, regulation, contract, or agreement.208 While 
traditionally violations of the FCA occur by submitting false claims 
to the government, the federal FCA caselaw has expanded falsity to 

 
 201 In United States ex rel. Schutte v. SuperValu, Inc. and United States ex rel. Proctor 
v. Safeway, Inc., 598 U.S. 739 (2023), the U.S. Supreme Court ruled that for liability 
under the False Claims Act (FCA), the defendant’s subjective understanding of the law 
or fact at issue is relevant. 598 U.S. at 749. The Court held that even if a defendant’s 
conduct is objectively reasonable under a statute or regulation, it can still be liable if it 
knew or believed its claims were false or acted with reckless disregard for the truth. Id. 
This decision emphasized the importance of a defendant’s knowledge and intent when 
determining FCA violations, rejecting the notion that objective reasonableness alone 
could shield them from liability. 
 202 S.B. 38, § 1403-D, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 203 Id.  
 204 Id. 
 205 Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 68 (2007). 
 206 United States ex rel. Kester v. Novartis Pharms. Corp., 41 F. Supp. 3d 323, 328 
(S.D.N.Y. 2014). 
 207 United States v. Diogo, 320 F.2d 898, 902 (2nd Cir. 1963); See United States v. 
Lange, 528 F.2d 1280, 1289 (5th Cir. 1976). 
 208 Boese & Baruch, supra note 13, at 14. 
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include express and implied false certifications as a basis for FCA 
liability.209 Express false certification occurs when a claimant, in 
submitting a claim to the government, expressly certifies 
compliance with other legal requirements.210 In implied false 
certification cases, the violation occurs when the claimant makes 
representations that the claimant complied with all rules, 
regulations, and laws each time it submits an invoice to the 
government, even if no express certification of compliance has been 
made.211 

The Supreme Court addressed implied false certification cases 
in the Escobar decision, holding that the implied false certification 
theory can provide a basis for FCA liability, although it adopted a 
demanding materiality standard,212 as discussed in the next 
section. In Escobar, the Supreme Court said that the implied false 
certification theory could apply at least where two conditions are 
met: (1) the defendant made “specific representations” about its 
goods or services, and (2) the defendant failed to disclose 
noncompliance with a “statutory, regulatory, or contractual” 
condition that was “material” to the government’s payment 
decision.213 Given the Supreme Court’s approval of false 
certification liability, if Pennsylvania adopts an FCA, Pennsylvania 
courts are also likely to endorse these types of cases. 

vi. Materiality 
Materiality is required to prove a violation of the FCA. The 

2009 FCA amendments made materiality an express element of a 
violation under § 3729(a)(1)(B).214 Further, courts have held that 
materiality is implicit in the FCA.215 The 2009 amendments to the 
FCA included a definition of “material” as “having a natural 
tendency to influence, or be capable of influencing, the payment or 

 
 209 Kester, 41 F. Supp. 3d at 329. 
 210 United States ex. rel. Mikes v. Straus, 274 F.3d 687, 698-99 (2d Cir. 2001). 
 211 Id. at 699. 
 212 Universal Health Servs., Inc. v. United States ex. rel. Escobar, 579 U.S. 176, 194 
(2016). 
 213 Id. at 190. 
 214 Fraud Enforcement and Recovery Act of 2009 (FERA), Pub. L. No. 111-21, 123 
Stat 1617. 
 215 Sylvia, supra note 21, at § 4.57. 
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receipt of money or property.”216 Pennsylvania’s proposed FCA 
includes this same definition of materiality.217 

In Escobar, the Supreme Court established guidelines for the 
materiality standard. The Court said that “the standard for 
materiality . . . is a familiar and rigorous one” and “the materiality 
standard is demanding,” defined as under its “common-law 
antecedents” in fraudulent misrepresentation.218 Further, the 
Court said that fraud cannot exist “without proof of materiality.”219 
Materiality requires a misrepresentation that “went to the very 
essence of the bargain,” not a “minor” or “insubstantial” violation. 220 

To prove materiality, there must be sufficient facts supporting 
the allegations.221 In particular, false certification allegations must 
be reviewed carefully under the demanding materiality 
standard.222 Further, the Court said that materiality “look[s] to the 
effect on the likely or actual behavior of the recipient of the alleged 
misrepresentation.”223 Thus, the government’s awareness of the 
allegations and its decision to make payment are factors used to 
determine materiality.224 

Pennsylvania courts, like other state courts, often look to U.S. 
Supreme Court rulings on the FCA, as these decisions set 
important precedents that are likely to influence how lower and 
state courts interpret and apply the law. Therefore, Pennsylvania 
courts would likely follow Escobar’s interpretation of the 
materiality element because it is the leading federal precedent. 

vii. Penalties and Damages 
The federal FCA has powerful remedy provisions of treble 

damages for harm caused by violations of the Act, as well as civil 
penalties for each violation of the Act. The penalties are adjusted in 
accordance with the Federal Civil Penalties Inflation Adjustment 
 
 216 S. Rep. No. 111-10, at 12 (2009). 
 217 S.B. 38, § 1403-D, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 218 Universal Health Servs. v. United States ex. rel. Escobar, 579 U.S. 176, 193-95 
(2016). 
 219 Id. at 193. 
 220 Id. at 194-95 n.5. 
 221 Id. at 194. 
 222 Id. at 195 n.6. 
 223 Id. at 193 (alteration in original). 
 224 Id. 
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Act of 1990.225 In 2021, the federal FCA had penalties from $11,803 
up to $23,607.226 

Pennsylvania’s proposed FCA follows the federal FCA 
regarding damages, proposing that “a person shall be liable to the 
Commonwealth for three times the amount of damages that the 
Commonwealth sustains, plus a civil penalty . . . for each 
violation.”227 In addition, Pennsylvania’s proposed FCA contains a 
penalty provision that matches the federal FCA, including the 
provision that the penalties adjust in accordance with the Federal 
Civil Penalties Inflation Adjustment Act of 1990.228 

viii. Cooperation Provision 
The federal FCA contains a cooperation provision that rewards 

a defendant who voluntarily discloses information to the 
government.229 In these circumstances, the defendant’s damages 
are reduced from treble damages to double damages.230 To qualify 
for the cooperation provision, the defendant has to provide the 
government with all information known about the violation within 
30 days after it was first obtained.231 In addition, the defendant 
must fully cooperate with any government investigation.232 
Further, at the time of the cooperation, “no criminal prosecution, 
civil action, or administrative action had commenced under this 
title with respect to such violation, and the person did not have 
actual knowledge of the existence of an investigation into such 
violation.”233 Finally, the defendant must show that he or she did 
not have actual knowledge of the existence of an investigation.234 

Pennsylvania’s proposed FCA contains identical language 
regarding cooperation.235 Thus, persons and entities who commit 
both federal and state FCA violations can choose to self-disclose 
 
 225 31 U.S.C. § 3729(a)(1)(G). 
 226 See 86 Fed. Reg. 70740 (Dec. 13, 2021). 
 227 S.B. 38, § 1411-D(a), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 228 Id. at § 1411-D(d) . 
 229 31 U.S.C. § 3729(a)(2). 
 230 Id. 
 231 31 U.S.C. § 3729(a)(2)(A). 
 232 31 U.S.C. § 3729(a)(2)(B). 
 233 31 U.S.C. § 3729(a)(2)(C). 
 234 Id. 
 235 S.B. 38, § 1411-D(b)(2), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
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FCA violations and cooperate with the federal and state 
investigations. By self-disclosing, violators of the FCA can lessen 
their exposure under both federal and state FCAs. 

ix. Qui Tam Actions 
As mentioned before, the federal FCA has a unique feature, 

typically called a qui tam provision, which permits relators to file 
suit on behalf of the United States.236 Pennsylvania’s proposed FCA 
contains a similar feature – it would allow the relator to sue on 
behalf of the Pennsylvania Attorney General.237 As under the 
federal FCA, a qui tam relator would first need to notify the Office 
of Attorney General and give the Pennsylvania Attorney General 
the opportunity to intervene in the case.238 Thus, the Pennsylvania 
Attorney General would be able to initiate cases and would have 
the right to intervene and manage the litigation, if the Attorney 
General so chose.239 

x. Relator’s Share 
The federal FCA permits relators to share in the government’s 

award in qui tam actions. The relator’s award is paid from the 
proceeds of the action or settlement.240 The amount of the reward is 
dependent upon whether the government intervenes in the 
litigation. If the government intervenes in the case, the relator is 
entitled to between 15% to 25% of the proceeds.241 If the 
government does not intervene in the case, the relator can receive 
a larger share between 25% to 30% of the proceeds.242 
Pennsylvania’s proposed FCA has the same reward procedures for 
state qui tam relators.243 

 
 236 31 U.S.C. § 3730(c). 
 237 S.B. 38, § 1412-D(b), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 238 Id. at § 1412-D(b)(2). 
 239 Id. 
 240 31 U.S.C. § 3730(d)(1). 
 241 Id. 
 242 Id. at § 3730(d)(2). 
 243 S.B. 38, § 1412-D(e), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
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xi. Civil Investigative Demands 
The 2009 amendments to the FCA provided the DOJ authority 

to conduct discovery, prior to deciding whether to intervene in a 
case.244 Section 3733 authorizes the Attorney General to issue Civil 
Investigative Demands (“CID”).245 Under Section 3733, the DOJ 
may issue a CID “before commencing a civil proceeding under 
Section 3730(a) or other false claims law” when “the Attorney 
General . . . has reason to believe that any person may be in 
possession, custody, or control of any documentary material or 
information relevant to a false claims law investigation.”246 The 
government has used this unique discovery provision to investigate 
fraud allegations and decide whether to intervene in a case.247 The 
government can issue CIDs to demand the production of 
documents, oral testimony, or answers to interrogatories.248 Section 
3733 outlines the unique procedures for issuing and enforcing 
CIDs.249 The CID provisions include certain procedures and 
requirements, including identifying information about the alleged 
violation, describing the information requested with “such 
definiteness and certainty as to permit such material to be fairly 
identified,” and requesting only relevant documents.250 Section 
3733 also contains procedures about enforcing CIDs, as well as how 
an individual can contest a CID.251 

Pennsylvania’s proposed FCA permits the use of CIDs to 
investigate the allegations.252 Specifically, the proposed FCA 
empowers the OAG to issue civil investigative demands to require 
a person to produce documents, answer interrogatories, and give 
oral testimony.253 Further, the proposed statute uses the federal 

 
 244 Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, 123 Stat 1617. 
 245 31 U.S.C. § 3733(a). 
 246 Id. at § 3733(a)(1). 
 247 David Robbins & Jason Crawford, CIDs are DOJ’s Investigatory Tool of Choice, 
BLOOMBERG L. (June 2019), 
https://www.bloomberglaw.com/external/document/X61SUCQS000000/corporate-
compliance-professional-perspective-cids-are-doj-s-inv [https://perma.cc/J7J8-ETYK]. 
 248 Id. 
 249 31 U.S.C. § 3733. 
 250 Id. at § 3733(a)(2)(B)(i). 
 251 Id. at § 3733(j). 
 252 S.B. 38, § 1413-D(a)(1)(i)-(iii), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 253 Id. 
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FCA’s procedures and requirements when issuing or enforcing 
CIDs.254 

xii. Attorney’s Fees, Costs and Expenses 
The FCA provides that a prevailing relator “shall” recover 

“reasonable” attorney’s fees, expenses, and costs that were 
“necessarily incurred,” whether or not the government intervenes 
in the case.255 The fees are awarded against the defendant.256 
Furthermore, a defendant is liable to the government for the costs 
of a civil action brought to recover any penalty or damages under 
the FCA.257 

Pennsylvania’s proposed FCA also allows for “reasonable costs 
of investigating and prosecuting violations of subsection (a), 
including reasonable costs to the Office of Attorney General.”258 A 
qui tam plaintiff can also recover reasonable expenses which the 
court finds were necessarily incurred, plus reasonable fees and 
costs.259 The expenses, fees, and costs are awarded against the 
defendant.260 

Pennsylvania’s statute follows the federal FCA that permits 
the defendant to recover reasonable attorney fees and expenses if 
the defendant prevails in the action, provided the court finds the 
qui tam plaintiff’s legal claim was frivolous, clearly vexatious or 
brought primarily for purposes of harassment.261 In reality, this 
standard is high and difficult for defendants to prove.262 

xiii. Dismissal of Qui Tam Actions 
The federal FCA allows a relator to proceed with the lawsuit 

even when the government declines to intervene.263 However, the 

 
 254 S.B. 38, § 1413-D(j), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 255 31 U.S.C. § 3730(d)(1). 
 256 Id. at § 3730(d)(1)-(2). 
 257 Id. 
 258 S.B. 38, § 1411-D(c), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 259 Id. at § 1412-D(e)(4). 
 260 Id. 
 261 S.B. 38, § 1411-D(e)(5), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 262 Pfingston v. Ronan Eng’g Co., 284 F.3d 999, 1006-07 (9th Cir. 2002) (“The award 
of fees under the False Claims Act is reserved for rare and special circumstances.”).  
 263 31 U.S.C. § 3730(b)(4)(B). 
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government can move to dismiss a qui tam action over the objection of a 
relator as long as the relator is given notice of the dismissal and has 
the opportunity for a hearing.264 This provision has been an important 
check on frivolous qui tam suits.265 In 2018, the DOJ issued a 
memorandum (hereinafter “Granston Memo”) that outlines non-
exhaustive factors that the government should consider in deciding 
whether to seek dismissal in cases where the government has declined to 
intervene.266 The Granston memo describes the FCA’s provision on 
dismissal as “an important tool to advance the government’s interests, 
preserve limited resources, and avoid adverse precedent.”267 The 
government’s ability to dismiss qui tam cases has been the subject of 
scrutiny by Congress, as discussed earlier with Senator Grassley’s 
proposed amendments.268 Furthermore, recently the Supreme Court 
granted certiorari to decide the question of whether the government can 
dismiss a qui tam realtor lawsuit after declining to litigate, and if it can, 
what the government must show in order to persuade the district court 
to dismiss the case.269 

Pennsylvania’s proposed FCA states that an action could be 
dismissed only if the court and the Attorney General gave written 
consent to the dismissal and stated their reasons for consenting.270 
The Attorney General would have to give notice to the qui tam 
plaintiff of its motion to dismiss the case.271 Then, the court would 
need to provide the qui tam plaintiff with an opportunity to oppose 

 
 264 31 U.S.C. § 3730 (c)(2)(A). 
 265 United States ex rel. Campos v. Johns Hopkins Health Sys. Corp., 2018 WL 1932680,  at*8 
(D. Md. Apr. 24, 2018). 
 266 Dep’t of Just., Factors for Evaluating Dismissal Pursuant to 31 U.S.C. 
3730(c)(2)(A) (Jan. 10, 2018). Michael Granston is the author of this memorandum, 
Director of the Civil Fraud Section of the Commercial Litigation Branch. 
 267 Id. at 2. 
 268 See CHUCK GRASSLEY, supra note 36 (summarizing the False Claims Act 
Amendments of 2021); A Bill to Amend Title 31, United States Code, to Modify False 
Claims Act Procedures, and for Other Purposes, CHUCK GRASSLEY, the False Claims Act 
Amendments of 2021 can be found at 
https://www.grassley.senate.gov/imo/media/doc/117s2428_-
_false_claims_amendments_act.pdf.pdf. [https://perma.cc/4B24-7AJ6] (last visited Oct. 
5, 2024). 
 269 United States ex rel. Polansky v. Exec. Health Res., Inc., 17 F.4th 376, 385 (3d Cir. 
2021), aff’d, 599 U.S. 419 (2023).  
 270 S.B. 38, § 1416-D(b)(1), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 271 Id. at § 1412-D(d)(2)(i). 
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the motion and present evidence at a hearing.272 A relator’s right to 
an evidentiary hearing in Pennsylvania’s proposed FCA is a major 
difference from the federal FCA.273 

Some state FCAs provide even greater authority to state 
governments when deciding to dismiss a case. For example, 
Maryland’s FCA provides that when the government declines to 
intervene in the case, the case must be dismissed.274 In addition, 
Florida’s FCA permits the State to voluntarily dismiss the action at 
any time after intervening in the case.275 Further, Florida’s FCA 
does not require a hearing prior to such a dismissal, even if the 
relator objects to the dismissal.276 Florida’s FCA also allows the 
state to settle the action over the objection of the qui tam plaintiff 
if a hearing is held and the settlement is “fair, adequate, and 
reasonable under all the circumstances.”277 Pennsylvania could 
follow these examples and give the OAG broader authority to 
dismiss frivolous qui tam cases. 

Pennsylvania could also provide factors for OAG to consider 
and weigh when deciding to seek dismissal of a qui tam case. 
Colorado’s FCA could serve as a model for this approach. Colorado’s 
FCA explicitly requires the Colorado Attorney General to consider 
certain enumerated factors when determining whether to 
voluntarily dismiss an FCA action.278 Those factors are “the 
severity of the false claim, program or population impacted by the 
false claim, duration of the fraud, weight and materiality of the 
evidence, other means to make the program whole, and other 
factors that the Attorney General deems relevant.”279 Further, to 
protect the state’s Attorney General, Colorado’s FCA expressly 
provides that “[t]he Attorney General’s decision-making process 
concerning a motion to dismiss and any records related to the 
decision-making process are not discoverable in any action.”280 
Thus, Pennsylvania has options to control frivolous qui tam suits 
 
 272 S.B. 38, § 1412-D(d)(2)(i), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 273 Id. 
 274 MD. CODE ANN., HEALTH—GEN. § 2-604(a)(7), (b)(3)(ii) (2010). 
 275 Fla. Stat. Ann. § 68.084(2)(a) (West 2013). 
 276 Id. 
 277 Fla. Stat. Ann. § 68.084(2)(b) (West 2013). 
 278 H.B. 22-1119, 2022 Gen. Assemb., Reg. Sess. (Colo. 2022). 
 279 Id. at § 24-31-1204(b). 
 280 Id.  
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by giving greater authority to the OAG and spelling out the factors 
to consider when deciding to dismiss a case. 

xiv. Whistleblower Protections 
The federal FCA’s success depends on qui tam relators coming 

forward and reporting fraud that would otherwise go undetected 
despite significant risk to themselves. To mitigate against the risk 
to a whistleblower, the FCA contains a cause of action for 
retaliation to protect whistleblowers.281 Section 3730(h) protects 
“employee[s], contractor[s], or agent[s] [who are] discharged, 
demoted, suspended, threatened, harassed, or in any other manner 
discriminated against” in retaliation for “lawful acts done . . . in 
furtherance of an action under this section or other efforts to stop 
[an FCA violation].”282 There is a three-year statute of limitations 
for these retaliation actions.283 If successful, the whistleblower will 
be awarded two times the amount of back pay, interest, and 
compensation for special damages, including litigation costs and 
reasonable attorney’s fees.284 In addition, the whistleblower will be 
reinstated with the same seniority status that he or she would have 
had.285 

Pennsylvania’s proposed FCA provides anti-retaliation 
protections for whistleblowers that mirrors the federal FCA.286 If 
Pennsylvania wants to provide additional protections to 
whistleblowers, then Montana’s FCA may serve as a useful guide. 
Montana’s FCA has an anti-retaliation provision that expressly 
prohibits government entities, private entities, or persons from 
adopting or enforcing rules that prevent employees, agents, or 
contractors from reporting violations of the FCA to a law 
enforcement agency.287 

 
 281 31 U.S.C. § 3730(h)(1). 
 282 Id. at § 3730(h). 
 283 Id. at § 3730(h)(3). 
 284 Id. at § 3730(h)(2). 
 285 Id. 
 286 S.B. 38, § 1417-D, 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
 287 MONT. CODE ANN. § 17-8-412(1) (2023). 
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xv. Statute of Limitations 
Under Section 3731(b)(1), the statute of limitation is six years 

after the date of the violation.288 However, there is also a tolling 
provision to the statute of limitations. Section 3731(b)(2) provides 
that if the violation is discovered after six years, then the statute of 
limitations is within “three years after the date when facts material 
to the right of action are known or reasonably should have been 
known . . . but in no event more than 10 years after the date on 
which the violation occurred.”289 

Pennsylvania’s proposed FCA does not include a tolling 
provision; instead, the statute states that “a civil action under 
section 1412-D may not be brought more than 10 years after the 
date on which the violation was committed.”290 

xvi. Statutory Limits on Qui Tam Cases 
The federal FCA has two statutory bars that prevent qui tam 

relators from bringing suits when the alleged misconduct has 
already been disclosed or is the subject of an existing case. First, 
the public disclosure bar requires the dismissal of FCA cases 
brought by qui tam relators where “substantially the same 
allegations or transactions” underlying the action have already 
been publicly disclosed, including “in a Federal criminal, civil, or 
administrative hearing in which the Government or its agent is a 
party,” unless the relator “is an original source of the 
information.”291 Second, the first-to-file rule prevents qui tam 
relators from bringing a case that is “based on the facts underlying 
the pending action.”292 

Like the federal FCA, Pennsylvania’s proposed FCA has a 
public disclosure bar similar to the federal FCA with the same 
exception for “original source.”293 Further, there is an exception to 
the public disclosure bar that allows the case to proceed if the 

 
 288 31 U.S.C. § 3731(b). 
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 290 S.B. 38, § 1416-D(a), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
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Attorney General opposes dismissal.294 Pennsylvania’s proposed 
FCA also contains a first-to-file provision that states that “when a 
qui tam plaintiff brings an action . . . no person other than the 
Commonwealth may intervene or bring a related action based on 
the facts underlying the pending action.”295 

xvii. FCA Reporting Requirement 
Pennsylvania’s proposed FCA contains a reporting 

requirement.296 The OAG is required to prepare an annual report 
to the Pennsylvania General Assembly.297 The report must contain 
statistics about the FCA cases filed (both qui tam and OAG cases), 
the amount of money recovered, and the costs by the 
Commonwealth for investigating and litigating the cases.298 
Further, the report must contain information from OAG on 
recommendations to amend the FCA statute.299 Finally, OAG must 
include information on notable or prevalent violations and 
recommendations on how state agencies can prevent similar 
violations from occurring in the future.300 

CONCLUSION 
The federal FCA has evolved into one of the most important 

tools available to the government to deter and prosecute individuals 
and entities who misuse public funds. In fiscal year 2021, the 
government recovered $5.6 billion in settlements and judgments 
from FCA cases. Violators of the FCA have exposure to significant 
financial liabilities, including treble damages plus civil penalties 
per false claim. The FCA has been successful because of its qui tam 
provision, which allows a relator or whistleblower to bring a fraud 
action in federal court on behalf of the government. Relators, 
enticed by the prospect of obtaining a large share of the proceeds 
recovered, often expose fraud that would otherwise go undetected 
by the government. 
 
 294 S.B. 38, § 1412-D(f)(2), 2021-22 Gen. Assemb., Reg. Sess. (Pa. 2021). 
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States have witnessed the federal government’s large financial 
recoveries and envisioned similar results if they passed state FCAs. 
Influenced by the DRA, states began passing FCAs in order to 
receive a ten percent bonus in qualifying states’ Medicaid 
recoveries. However, the DRA requires a state FCA to be modeled 
on the federal FCA. As a result, most state FCA statutes now closely 
resemble the federal FCA. 

As Pennsylvania looks to obtain the financial incentive offered 
by the DRA, it is once again considering a state FCA. Not 
surprisingly, Pennsylvania’s proposed FCA closely resembles the 
federal FCA. Notably, there are important differences. 
Pennsylvania’s proposed FCA is broader than the federal FCA in 
terms of its liability provisions. This broad approach demonstrates 
Pennsylvania’s intent to use the FCA to protect taxpayer funds and 
recover large settlements and judgments. 


