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INTRODUCTION

In 1927 a unanimous Supreme Court struck down as an
"obvious infringement of the Fourteenth [Amendment]" a Texas
statute prohibiting African Americans from participating in the
primary elections of the then-dominant Texas Democratic Party.'
In fact, the opinion, written by Justice Holmes, was only a few
paragraphs long and explained that it was "hard to imagine a
2
more... obvious violation" of the Fourteenth Amendment.
But once there is a legal rule, sophisticated parties will work
to get around it to accomplish what the law is intended to prohibit,
without actually running afoul of the law. Or as Holmes himself
might have put it, a "bad man" who knows too much about the law
will use that knowledge to evade it. 3 So, declaring that the Court's
decision created an emergency, the Texas legislature passed
another law delegating the role of setting primary election
eligibility requirements to the political parties. The Texas
Democratic Party then promptly prohibited African Americans
from voting in its primaries. 4 The Court again found the law
unconstitutional.
The decision, however, gave Texas reason to hope. This time
it was a divided, five-to-four opinion. And the opinion left open
whether a party acting without explicit government sanction could
run afoul of the Fourteenth Amendment. The response was
predictable. As a student comment at the time put it:
The course now open to the leaders of the anti-negro-suffrage
forces is clear. They may well conclude ... that their purpose

may be attained by repealing the ineffective statute and

1 Nixon v. Herndon, 273 U.S. 536, 541 (1927). The statute provided that "in no
event shall a negro be eligible to participate in a Democratic party primary election
held in the State of Texas." Id. at 540 (internal quotation marks omitted).
2 Id. at 541. For this reason, the Court found it unnecessary to address the
Fifteenth Amendment. Id. at 540.
3 See Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 459
(1897).
4 Nixon v. Condon, 286 U.S. 73, 81 (1932). The legislature did not hide its motive
and cabined the delegation of authority to try to limit parties' ability to exclude voters
for other reasons.
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procuring the Democratic convention [to do the same thing]
5
....This will likely be the next move[.]

As predicted, the state stepped back and purported to not be
involved in setting the eligibility requirements for party
primaries. The Democratic Party once again barred African
Americans from participating. This time it worked, at least for a
while. In 1935 a unanimous Court found no violation of the
Fourteenth or Fifteenth Amendments. The Court acknowledged
the various ways that the state was involved in the primary and
the primary's role in the general election, but concluded that the
primary was a private activity that the Reconstruction
Amendments did not reach. 6
But by 1944 the Court changed its mind and over a lone
dissent overruled its earlier decision and opened the Texas
Democratic primary to African Americans. It noted the oddity that
the state would be able to achieve unconstitutional objectives by a
minor change in the way it organized primaries, explaining that
the rights of citizens are "not to be nullified by a state through
casting its electoral process in a form which permits a private
7
organization to practice racial discrimination in the election."
What is this story about? A traditional answer is that it is
about the boundaries of state action. But it is about more than
that. First, it is about opportunism-the problem of sophisticated
parties evading the purposes of legal norms. Second, it is about a
change in approach by the Supreme Court, which has become
willing over time to read constitutional provisions in a more
standard-like way, in part to deal with opportunism.
This problem of opportunism, and the use of rules and
standards to address it, is not unique to constitutional law or
states trying to evade federal norms. Wherever sophisticated
parties can react to legal norms by devising new forms of behavior
there will be opportunism. And there will be the question of the
best way to deal with the problem.

Comment, Nixon v. Condon-Disenfranchisementof the Negro in Texas, 41 YALE
L.J. 1212, 1220-21 (1932).
6 See Grovey v. Townsend, 295 U.S. 45, 49-55 (1935).
7 Smith v. Allwright, 321 U.S. 649, 664 (1944).
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In fact, the problem is more fully addressed in the literature
about other areas of law. Commentators have already noted the
advantages of using standards to prevent opportunistic behavior
in tax law, equity, and criminal law.8 This article turns to
opportunism in constitutional law and notes that the use of
standards in this way is only possible by strong institutions. 9
Specifically, this article looks at the issue of state
opportunism. There we find that standards are employed as a
means of combating opportunism.1 0 This can be seen in three
otherwise disparate areas of law: the Dormant Commerce Clause,
the Reconstruction Amendments, and regulatory takings. In each
of these areas an opportunism problem is addressed by courts
reading a constitutional text as a standard rather than as a rule,
thereby mitigating evasion problems.
But the "strength" of, that is to say the legitimacy of and
general popular support for,11 the Court serves as an institutional
constraint on the use of standards. 12 It only becomes possible for
the Court to use standards when it has achieved a sufficient level
of institutional strength. In each of the three contexts evaluated in
the article, the Court has become more willing over time to read
the underlying constitutional text in a standard-like way. This
corresponds to the Supreme Court's increasing strength and
authority over the course of its history.
This lesson has important ramifications for constitutional
law generally, as can be seen in the ongoing court battles over the
different iterations of President Trump's ban on refugees and
travelers from several Muslim-majority nations. 13 There is reason

8 See infra Part I.A.3.
9 See infra Part I.B.
10 See infra Part II.
11 See infra Part I.B.
12 See infra Part II.
13 See Proclamation No. 9645, 82 Fed. Reg. 45,161 (Sept. 24, 2017). This permanent
ban was issued after the second iteration of a temporary ban, Exec. Order No. 13,780,
82 Fed. Reg. 13,209 (Mar. 6, 2017), was enjoined by multiple courts. See Hawai'i v.
Trump, 245 F. Supp. 3d 1227 (D. Haw. 2017), affd, 859 F.3d 741 (9th Cir. 2017); Int'l
Refugee Assistance Project v. Trump, 241 F. Supp. 3d 539 (D. Md. 2017), aff'd, 857 F.3d
554 (4th Cir. 2017) (en banc). This order in turn was issued after an earlier order, Exec.
Order No. 13,769, 82 Fed. Reg. 8977 (Jan. 27, 2017), was blocked by several courts. See
Washington v. Trump, No. C17-0141JLR, 2017 WL 462040 (W.D. Wash. Feb. 3, 2017)
(issuing a nationwide temporary restraining order finding the states likely to succeed
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to think that the ban is an opportunistic attempt to enact an
unconstitutional religious test. 14 Some lower courts have been
willing to look beyond the purported scope and purpose of the ban
and, using a standards-based approach to the law, consider what
it was intended to do. 15 It remains to be seen whether the
Supreme Court will do the same, but an important lesson of this
paper is that the reaction of these courts will in part depend on
how they perceive their strength, especially in a politically
contentious area in which the judiciary has traditionally deferred
16
to the political branches.
Beyond U.S. constitutional law, the lessons of this article can
also illuminate other problems. This framework is useful for
thinking about the design of administrative institutions as well as
understanding different legal cultures.

on the merits of their constitutional claims); Vayeghan v. Kelly, No. CV 17-0702, 2017
WL 396531 (C.D. Cal. Jan. 29, 2017) (issuing a temporary restraining order as to an
individual).
14 See Donald J Trump Statement on Preventing Muslim Immigration, TRUMP
PENCE (Dec. 7, 2015), https://www.donaldjtrump.com/press-releases/donald-j.-trumpstatement-on-preventing-muslim-immigration [http://perma.cc/RN2S-TWEZ]. "Donald
J. Trump is calling for a total and complete shutdown of Muslims entering the United
States until our country's representatives can figure out what is going on." Id.; Dan
Merica, Trump Signs Executive Order to Keep Out 'RadicalIslamic Terrorists', CNN
(Jan. 30, 2017, 2:02 PM), http://www.cnn.com/2017/01/27/politics/trump-plans-to-signexecutive-action-on-refugees-extreme-vetting/ [http://perma.cc/4BXH-NE3V]
(explaining that the President spoke of keeping out "radical Islamic terrorists" and
prioritizing Christian refugees); Amy B. Wang, Trump Asked for a 'Muslim Ban,'
Giuliani Says-and Ordered a Commission to Do It 'Legally', WASH. POST (Jan. 29,
2017), https://www.washingtonpost.com/news/the-fix/wp/2017/01/29/trump-asked-for-amuslim-ban-giuliani-says- and-ordered-a-commission-to-do-itlegally/?utm term=.6552b19442ee [http://perma.cc/J27M-NGHQ].
1' See Int'l Refugee Assistance Project v. Trump, 2018 WL 894413 (4th Cir. 2018)
(en banc) (detailing the history of challenges to the three versions of the ban and
concluding that plaintiffs were likely to succeed in their Establishment Clause
challenge to the third iteration). But see Trump v. Int'l Refugee Assistance Project, 137
S. Ct. 2080, 2090 (2017) (Thomas, J., concurring in part and dissenting in part) ("And I
agree with the Court's implicit conclusion that the Government has made a strong
showing that it is likely to succeed on the merits-that is, that the judgments below
will be reversed.").
16 See, e.g, Fiallo v. Bell, 430 U.S. 787 (1977). "Our cases 'have long recognized the
power to expel or exclude aliens as a fundamental sovereign attribute exercised by the
Government's political departments largely immune from judicial control."' Id. at 792
(citations omitted).
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I. OPPORTUNISM AND INSTITUTIONAL CONSTRAINTS
Opportunism is a widespread problem that many areas of the
law must deal with. But how? And what institution should be
responsible for identifying and cabining opportunistic law
evasion? These questions can best be analyzed through the
traditional dichotomy between rules and standards. While
theoretically possible to deal with using detailed rules,
opportunism is often best caught through the use of standards. Of
course, a variety of different institutions-courts, legislatures,
executive agencies-can employ standards, but the focus here will
be on courts-and the U.S. Supreme Court specifically-as a case
study. This focus provides an opportunity to consider how the
Court's use of anti-opportunism standards has changed over time
as the Court has gained institutional strength.
A. Combating Opportunism with Rules and Standards
Given the pervasiveness of opportunism, there are numerous
possible legal responses. But what exactly is "opportunism"? This
section opens with a definition of the concept. It then turns to the
seemingly eternal debate about rules and standards. This
canonical distinction provides a ready framework for categorizing
and analyzing potential responses to opportunism. Finally, this
section surveys recent work on opportunism in other areas of law
to draw insights from how it is dealt with there.
1. "Opportunism" and How to Prevent It
"Opportunism" is widely recognized as a problem but it can
be a difficult word to define. In its modern usage, it implies a
certain cynicism or disregard for principles. 17 In the legal context
it can be thought of as indicating compliance with the letter of the
law rather than its spirit.
But why, exactly, is this a problem? The difficulty is that ex
ante the lawmaker (whether a legislature, administrative agency,
or court) has a certain idea of the type of behavior that it wishes to
prohibit by law. This intention to prohibit certain behavior will be
based on desired outcomes, general moral intuitions, or fact

17

See Opportunism,THE NEW OXFORD AMERICAN DICTIONARY (2001).
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finding. The problem is that once the prohibition has been issued
people who know enough about the law will attempt to avoid it
and engage in the functional equivalent of the behavior that is
meant to be prohibited, or something very similar. This dance
between the law and lawyers probably contributes greatly to
popular stigmatization of lawyers and the "technicalities" they can
18
exploit.
Opportunism, then, can be defined as the behavior of a
Holmesian "bad man" who knows too much about the law. Justice
Holmes famously wrote that the law should be viewed from the
perspective of a "bad man" who is not constrained by morality. 19
This definition builds on that and asks what sort of behavior a bad
man who had perfect knowledge of the law would engage in. This
behavior is socially undesirable but was either not envisioned or
not fully understood at the time that the law was promulgated.
The bad man will attempt to circumvent the law by engaging in
behavior that is similar or functionally equivalent to the banned
behavior, therefore frustrating the intentions of the lawmaker. By
knowing a lot about the law, the bad man is able to turn the rules
of the law contrary to their purpose.
Henry Smith has advanced another definition. He. defined
opportunism as "behavior that is undesirable but that cannot be
cost-effectively captured-defined, detected, and deterred-by
explicit ex ante rulemaking." 20 This definition is similar to the
Holmesian bad man version, though the Holmesian version allows
for the at least theoretical possibility that ex ante rules could be
successful in preventing opportunism. 21 Another economic
definition is similar to the Holmesian conception used here: Oliver
Williamson defined opportunism as "self-interest seeking with
18 There is a principled argument that what I am calling opportunism is, far from
being problematic, the way of the world and the proper role of lawyers. As explained in
Part II.B, while this view is held by some prominent conservative jurists, it is not
generally associated with conservative jurisprudence. The patterns explained in this
Article are not fundamentally about politics, but apply to legal norms with various
political valences.
19 Oliver Wendell Holmes, The Path of the Law, 10 HARv. L. REV. 457, 459 (1897).
20 Henry E. Smith, An Economic Analysis of Law Versus Equity 9 (Oct. 22, 2010)
(unpublished manuscript),
https://law.yale .edu/systemfiles/area/workshop/leo/document/HSmithLawVersusEquit
y7.pdf [http://perma.cc/SU4D-BTPG].
21 See infra Part 111A.1 (giving examples).
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guile." 22 Finally, Samuel Buell has written about the problem of
"law evasion," which he defines in terms of mental state. 23 The
law evader, he argues, "cares about... accomplishing, for her own
reasons, an end that is socially undesirable without suffering

sanction for

it."24

Essentially, evasion as he defines it "involves

25
something like violating the 'spirit' of the law."
The common ground between these definitions swamps their
differences and provides a basis for considering how to address the
issue. And as with many legal problems, this question of methods
can be reduced to a choice between rules and standards.

2. Rules and Standards
The options for how to deal with opportunistic behavior can
broadly be thought of in terms of the distinction between rules and
standards. This distinction is one of the most analyzed in all of
legal scholarship. 26 Most first-year law students are introduced to
dichotomies such as Holmes' rule that one must stop and look at a
22

OLIVER E. WILLIAMSON, THE ECONOMIC INSTITUTIONS OF CAPITALISM 47 (1985).

Williamson views opportunism as a major source of transaction costs in private
contractual relationships.
23 Samuel W. Buell, Good Faithand Law Evasion, 58 UCLA L. REV. 611 (2011).
24 Id. at 622.
25 Id.
26 See Duncan Kennedy, Form and Substance in Private Law Adjudication, 89
HARv. L. REV. 1685 (1976) (focusing on the political and historical valences of rules and
standards); Pierre Schlag, Rules and Standards, 33 UCLA L. REV. 379 (1985)
(analyzing the distinction as a canned dialectic that lawyers rehearse); Carol M. Rose,
Crystals and Mud in Property Law, 40 STAN. L. REV. 577 (1988) (analyzing the
tendency of crystalline laws to be muddied and vice versa); Louis Kaplow, Rules Versus
Standards: An Economic Analysis, 42 DUKE L.J. 557 (1992) (applying the tools of
economic analysis to model the behavior effects of rules and standards); Kathleen M.
Sullivan, The Justices of Rules and Standards, 106 HARV. L. REV. 22 (1992) (using the
rules versus standards distinction to analyze recent Supreme Court jurisprudence);
Cass R. Sunstein, Problems with Rules, 83 CALIF. L. REV. 953 (1995) (analyzing various
types of arguments against the use of legal rules); Eric A. Posner, Standards, Rules,
and Social Norms, 21 HARv. J.L. & PUB. POL'Y 101 (1997) (arguing that in the context
of rules and standards economic modeling is not fruitful, but that standards ought to
be avoided because of their conformity inducing effects); Tonja Jacobi & Emerson H.
Tiller, Legal Doctrine and Political Control, 23 J.L. ECON. & ORG. 326 (2007)
(evaluating the choice between rules and standards in the context of higher courts
exercising control over lower courts); Frank Cross, Tonja Jacobi & Emerson Tiller, A
Positive Political Theory of Rules and Standards, 2012 U. ILL. L. REV. 1 (modeling the
judicial choice between rules and standards based on substantive and ideological
judicial preference).
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27
railroad crossing versus Cardozo's reasonable caution standard.
It seems that many if not most legal debates are reducible to a
question of rules versus standards.
The debate can be and has been conflated with various other
debates and a variety of rationales for preferring one over the
other have been advanced. The debate sometimes seems to track

political ideology. 28 At other times it seems related to the
complexity of laws. 29 Sometimes arguments for rules are grounded

in efficiency concerns. 30 Other times rules are justified as being
consistent with the rule of law31 or having positive (or at least less
negative) behavioral effects.3 2 On the other hand rules are
attacked as simultaneously over- and underinclusive.3 3 These
debates sometimes take place at a high level of generality divorced
34
from the specific contexts of laws.

For the purposes of this article a variant of Professor Louis
Kaplow's definitions of rules and standards is used. The basic
distinction is whether the law is given content ex ante (rules) or ex
post (standards). 35 Kaplow introduces the useful idea of the "rule
equivalent to the standard[.]" 3 6 This idea allows us to imagine the
hypothetical rules and standards with the same content at point of
application. Where this article departs from Kaplow is in his
decoupling of the rules versus standards distinction from the issue
of complexity. Rather, following Professor David Weisbach, this
paper assumes that rules are "systematically more complex than

27

Compare Balt. & Ohio R.R. Co. v. Goodman, 275 U.S. 66 (1927), with Pokora v.

Wabash Ry. Co., 292 U.S. 98 (1934). See also Schlag, supra note 26, at 379 (using this
comparison as an example of the ubiquity of the rules versus standards debate).
28 See, e.g., Kennedy, supra note 26 (arguing that there is a natural affinity
between a preference for rules and conservative politics).
29 But see Kaplow, supra note 26 (rejecting this conflation).
30 See id. (evaluating the efficiency benefits of rules).
31 See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175
(1989) (arguing that the predictability engendered by rules is essential to the rule of
law).
32 See Posner, supra note 26 (arguing that standards are conformity inducing).
33 See Sunstein, supra note 26 (summarizing critiques and using the examples of
the social security grid and criminal sentencing).
34 See id. (making a plea for context and case by case choices between rules and
standards).
35 Kaplow, supra note 26, at 557.
36 Id. at 586 (internal quotation marks omitted).
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standards." 37 A set of rules will require more complexity in its ex
38
ante elaboration than the standard that is equivalent to the rule.

For example, a set of rules that would be equivalent to the classic
standard of "drive a reasonable speed" would require a number of
rules that detailed various situations in order to flesh out what
"reasonable" is in any given situation on any given road. Or to
return to the example from the introduction, a series of rules
preventing every iteration of Texas' attempt to keep African
Americans from voting in the Democratic primary would be long
and complex. But the standard articulated in the first case in the
series captures the same behavior succinctly: "States may do a
good deal of classifying that it is difficult to believe rational, but
there are limits, and it is too clear for extended argument that
color cannot be made the basis of a statutory classification
39
affecting the right set up in this case."

A lawmaker considering ex ante the best way to prevent
opportunistic behavior will have a number of possibilities
available roughly corresponding to a continuum between a pure
rule and a pure standard. At the extremes, a legislature (or court
or agency) could say something like "All bad behavior will be
punished appropriately." Or it could attempt to list every possible
bad behavior in very explicit detail: "Drive speed X, when the wind
speed is Y, the road width is Z, etc." These caricatured examples
show the inherent problems in each approach. Ex ante it will be
impossible to think of every conceivable way in which someone
could attempt to circumvent a law, making the use of rules
difficult. On the other hand, standards will not give enough
information to people who want to obey the law, creating
uncertainty and other negative behavioral effects. 40 Of course
there are many possibilities in between these two extremes. Rules

37 David A. Weisbach, Formalism in the Tax Law, 66 U. CHI. L. REV. 860, 867
(1999).
38 Id. at 865-67.
39 Nixon v. Herndon, 273 U.S. 536, 541 (1927).
40 See, e.g., Robert H. Mnookin & Lewis Kornhauser, Bargainingin the Shadow of
the Law: The Case of Divorce, 88 YALE L.J. 950 (1979) (arguing that standards
designed to benefit unsophisticated parties can have the perverse effect of benefiting
the more sophisticated party in settlement negotiations); Posner, supra note 26
(arguing that standards are conformity inducing).
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and standards can be combined in order to soften the problems
associated with each.
3. Anti-Opportunism Standards
Commentators have recognized the advantages of using
standards or some sort of amalgam of rules and standards to catch
opportunistic behavior in several different contexts. Professor
David Weisbach identified the phenomenon in the context of antiabuse rules in tax law. 41 Professor Henry Smith extended this

analysis to interpret historical equity as a form of anti-abuse
techniques to prevent opportunism. 42 And Professor Samuel Buell
has analyzed 'law evasion" in criminal law and corporate law in a
43
similar way.

In his article Professor Weisbach offers a defense of antiabuse rules in tax law rooted in the distinction between rules and
standards. 44 Anti-abuse rules typically allow the government to
override the letter of a statute and require a person to pay a
"reasonable" amount of tax instead. 45 Following earlier work by
others, Weisbach argues that such a standard-based regime
"prevent[s] the tax law from being too complex."46 He argues that
in the tax law rules will be "systematically more complex than
standards." 47 In order to tax all of the behavior that the lawmaker
wants to tax, rules will need to specify a huge number of possible
types of transactions while a standard does not require the same
upfront commitment of imagining the ingenuity of future tax
avoiders. A more complex set of laws will give more information to
regulated individuals upfront and will be more predictable and
easily applied. But at a certain point the complexity will become
unusable or simply too difficult to create. 48
Weisbach diverges from the analysis offered by Kaplow at the
point where Kaplow argues that laws should be drafted to fit

41
42

44
44
45
46
47
48

Weisbach, supra note 37.
See Smith, supranote 20.
See Buell, supra note 23.
See Weisbach, supra note 37, at 863.
Id. at 860.
Id. at 862.
Id. at 867.
Id. at 868.
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49
common situations and can ignore the more unlikely ones.
Weisbach points out that this works only in situations that are
static. In tax law, however, "[u]ncommon transactions that are
taxed inappropriately become common as taxpayers discover how
to take advantage of them."50 This is especially true where the
taxpayers are sophisticated. His example here is the "mixing
bowl" transaction where sales are structured so as to avoid tax
liability. The law responded to the growth of this type of
transaction by elaborating more and more complex rules so that
they could better match the norms the lawmakers were trying to
instantiate. 51 However, standards could have accomplished the
same ends with much less complexity because the lawmakers
would not have needed to specify every possible situation ex
ante.52
Anti-abuse rules are an intermediate solution that combine
the benefits of both rules and standards by creating "fuzzy
rules."53 Drafters can specify the rules to allow for predictability
and stability but then allow some standard-based fuzziness
around the edges so that sophisticated taxpayers are unable to
take advantage of gaps in the rules. Weisbach claims that this is
simply a variant of other already common strategies to combine
rules and standards such as a list that includes a catch-all
54
provision of other similar situations at the end.
Professor Smith's contribution is to reinterpret historical
equity as accomplishing something very similar to what Weisbach
claims anti-abuse rules are accomplishing, and to argue that this
situation is more efficient than either a pure standard-based or
pure rule-based regime. Smith notes that "[c]ommentary either
veers towards formalism [rules] or contextuality [standards]
across the board." 55 However, he argues that the combination of
the rule-like common law with the standard-like equity was

49 Id.

50 Id. at 869.
51 Id. at 870.
52

Id.

53 Id.

at 876 ("The analysis leaves us between the Scylla of certain but unduly
complex rules and the Charybdis of uncertain but less complex standards. The goal of
anti-abuse rules is to find a way out.").
54

Id.

55 Smith, supra note 20, at 3.
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superior to either mode alone. And the addition of equity was
56
largely motivated by preventing opportunism.
Smith identifies opportunism as a major problem not just in
tax law or damages but across the common law. 57 "Plugging nine
out of ten holes is sometimes no better than plugging none."5 8 The

problem with a rule-based structure of rights such as the common
law (or many statutory schemes) is that a party with too much
information is in a position to opportunistically exploit the rules. 59
As in tax, a sophisticated party will be able to use knowledge of
the rules to circumvent the norm being instantiated. The
difference is that the party being taken advantage of in the
common-law context is another private individual rather than the
government as in the tax context.
The combination of equity with the common law is superior to
either structure alone because it combines the advantages of rules
and standards in the way that anti-abuse rules do. "Equity would
swallow the law if, for example, equity reevaluated all behavior ex
post with a view toward its fit with the interests to be
promoted." 60 It does not do this. The good faith actor who wants to
know her legal rights and responsibilities can look to the common
law and make accurate predictions about what the law allows and
prohibits. Additionally, the perverse effect of the sophisticated
party benefitting in negotiations from uncertainty will not occur. 6 1
Equity mainly catches the behavior of the sophisticated party who
is trying to turn the rules of the common law to ends contrary to
their purposes. Smith walks through the various traditional
maxims of equity to explain how equity functions as a solution to
62
opportunism and how it is designed to not swell beyond this role.

Equity is essentially a safety valve. 6 3

56

Id.

Id. at 6-7.
Id. at 7.
59 Id. at 13.
60 Id. at 17.
61 See Mnookin & Kornhauser, supra note 40 (arguing that standards designed to
benefit unsophisticated parties can have the perverse effect of benefiting the more
sophisticated party in settlement negotiations).
62 Smith, supra note 20, at 17-39.
63 Smith goes on to argue through an economic analysis that this safety valve
makes the law more efficient.
57

58
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Similarly, Professor Samuel Buell argues that legal doctrines
requiring mental-state inquiries, such as fraud prohibitions or
good-faith requirements, exist to deal with "evasion of law."6 4 In
response to evasion, he argues, "law can take a rule-based
approach, prohibiting specific iterations of undesirable behavior
65
and continually updating itself as new forms of behavior arise."
Or it "can choose to speak very generally, in the form of broad
prohibitions designed to cover all possible forms an undesirable
behavior might take." 66 Alternatively, the law can and does
"attack[] the problem of evasion by bolstering primary rules of law
67
with supplemental doctrine[s] designed to identify evaders[.]"
Given the classic problems with rule-based and standard-based
mechanisms, Buell normatively argues for this last approach,
specifically in areas of high legal complexity with strong
68
underlying norms.
But what are the constraints on an institution's ability to
apply anti-opportunism standards? The next section takes up this
69
question.
B. InstitutionalStrength
As explained above, this article will use the Supreme Court's
history as a case study for institutional constraints on the use of
standards. Reviewing the history of the Court reveals two
correlated trends. The "strength" and authority of the Court has
increased over time from rather humble beginnings to its current
exalted position. At the same time the Court has become willing to
interpret constitutional provisions as standards. This correlation
is not accidental-the strength of the institution determines the
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Buell, supra note 23, at 638.
Id. at 614.

66 Id. at 615.

Id. at 616.
Id. at 661-63.
69 There has been some recent work discussing the use of anti-evasion norms in
constitutional law. See Brannon P. Denning & Michael B. Kent, Jr., Anti-Evasion
Doctrines in Constitutional Law, 2012 UTAH L. REV. 1773 (2012). But contrary to the
framework I am advancing, this work defines "anti-evasion doctrine" so broadly that it
suggests such doctrines are ubiquitous and long standing. In any event, the analysis of
this work focuses on the implications of such doctrines for Supreme Court decision
making, rather than the institutional limits on their use.
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range of options available to the institution to catch opportunistic
behavior.
Succinctly stated, the institutional weakness of the Court
functions as a limit on its ability to interpret constitutional
provisions in a standard-like way rather than a rule-like way. As
an inherently weak institution that relies on the support of the
public for legitimacy and compliance, the Supreme Court is
limited by what the public, especially political elites, and other
branches of government will accept and comply with. 70 The Court
requires more built up institutional capital (or diffuse support) in
order to push the limits of public acceptance. This point is
developed through a historical inquiry that shows the expanding
legitimacy and diffuse support for the Supreme Court, which in
turn has allowed for the Court to push the boundaries with
respect to what is acceptable to elites and the public.
For the most part, such boundaries are functions of the
substance of rulings and what results 71 the public, as filtered

through the

media, 72 will accept. However, procedure and

appearance do matter as well.73 This section also elaborates on the

mechanism of public support for the Court and how the framing of
decisions affects public support. When framed as rule-driven and
required by mechanistic application of rules, a given decision
requires less institutional capital or strength than does a
substantively equivalent decision framed as a standard. The
framing of the decision is relayed by elites to the public at large,
whose acceptance or compliance with a decision is altered by this
framing. Of course, lawyers are more acutely aware of the framing
of decisions and, as such, are more influenced by it. The Court,
therefore, may be even more sensitive than the public at large to
the way in which it frames decisions.
Two things are clear. First, over time the strength of the
Supreme Court has increased. Second, the strength of the Court
70 Walter F. Murphy & Joseph Tanenhaus, Public Opinion and Supreme Court:
The Goldwater Campaign, 32 PUB. OPINION Q. 31, 31-50 (1968).
71 Dan Simon & Nicholas Scurich, Lay Judgments of Judicial Decision Making, 8 J.
EMPIRICAL LEGAL STUDS., 709, 709-27 (2011) (concluding that in evaluating a case
people care most about the outcome).
712 See Mark D. Ramirez, ProceduralPerceptionsand Support for the U.S. Supreme

Court, 29 POL. PSYCHOL. 675, 675-98 (2008).
73 Id.
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serves as a limit on the options available to it, such that the Court
requires a certain level of strength for standards to even become
an option. Combined, these two points lead to the prediction that
over time the Court should be more willing to use standards to
combat opportunism, which is the topic of Part II.
1. The Strength of the Court
The history of the strength of the Supreme Court is one of a
general increase. The respect and prestige accorded the Court, the
willingness of the other branches to defer to the Court, and the
disinclination of the other branches to interfere with the operation
of the Court have all increased over time. The Founders did not
envision that the Supreme Court would be a particularly strong
institution. The federal courts are relegated to the relatively short
third article of the Constitution, whereas the leading role is given
to the legislature in having both the first and longest article. 74
Alexander Hamilton wrote in Federalist 78 that "the judiciary is
beyond comparison the weakest of the three departments of
power." 75 And in the early years of the Republic being a member of
the Supreme Court was not considered prestigious and was turned
down or left by many in order to seek political office. 76 In those
years the executive branch could flout the commands of the Court
as President Jackson did in the aftermath of Worcester v.
77
Georgia.
Even Marbury v. Madison,78 frequently cited as the genesis of
judicial review, demonstrates the weakness of the Court in that
time period. It would be highly unusual today for a president to
act as President Jefferson did in challenging the Court in the run

74 CompareU.S. CONST. art. 1 (2,266 words), with U.S. CONST. art. III (375 words).

15 THE FEDERALIST No. 78, 491 (Alexander Hamilton) (Benjamin Fletcher Wright
ed., 1961).
76

See LUCAS A. POWE, JR., THE SUPREME COURT AND THE AMERICAN ELITE 1789-

2008, at 1-28 (2009); see also 1 G. EDWARD WHITE, LAW IN AMERICAN HISTORY: FROM
THE COLONIAL YEARS THROUGH THE CIVIL WAR 193 (2012).
77 Worcester v. Georgia, 31 U.S. 515, 592-94 (1832) (holding that states had no

power in relations with Indian tribes). President Jackson is supposed to have said in
response: "John Marshall has made his decision: now let him enforce it!' Edwin A.
Miles, After John Marshall's Decision: Worcester v. Georgia and the Nullification
Crisis, 39 J. S: HIST. 519, 519 (1973).
78 Marbury v. Madison, 5 U.S. 137 (1803); POWE, supra note 76, at 46-51.
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up to the case. The holding of Marbury artfully established a
precedent of judicial review by denying itself power and giving the
President what he wanted in practice.7 9 It also would be
inconceivable today for one party to destroy courts that the other
party had set up in a previous legislative session-an action that
the Court, contemporaneously with Marbury, rubber-stamped in
80
Stuart v. Laird.
It is instructive to compare the result of this standoff between
the President and the Court with the result of a later standoff. In
Youngstown Sheet & Tube Co. v. Sawyer8 l the Court felt strong
enough to refuse to validate the President's seizure of steel mills
under a claim of wartime necessity. This rebuke came only a few
years after another standoff in which the Court's institutional
strength was tested-Roosevelt's Court Packing Plan. While
Roosevelt won the immediate policy battle, the Court was able to
avoid structural changes and won the institutional war.8 2 The

contrast between the early nineteenth century and the midtwentieth century is striking. While there are those who see
executive power as dominant in this period,8 3 the Court too has
swelled in power and prestige.
Today the Court is of a stature that it is accepted as the
arbiter of constitutional questions and has been called the
"Imperial Court[.]"8 4 Judicial supremacy is taken for granted by
many, which has not always been the case.8 5 The recent standoff

over the confirmation of a replacement for Justice Scalia is a
striking example of the importance ascribed to the Court. But

79 Marbury, 5 U.S. at 173-80; WHITE, supra note 76, at 211-16.

Stuart v. Laird, 5 U.S. 299 (1803).
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
82 See POWE, supra note 76, at 209-11 (explaining that Justice Roberts denied that
he "switch[ed]" in response to pressure, but had cast his vote to change course prior to
the announcement of the Court packing scheme); see also Gregory A. Caldeira, Public
Opinion and the U.S. Supreme Court: FDR's Court-PackingPlan, 81 THE AM. POL. SCI.
REV. 1139 (1987).
83 See ERIC A. POSNER & ADRIAN VERMEULE, THE EXECUTIVE UNBOUND: AFTER THE
80

81

MADISONIAN REPUBLIC (2010).
84 See POWE, supra note 76, at 312. The heightened stakes of appointments to the
Court, demonstrated by the refusal by Senate Republicans to consider the nomination
of Judge Garland, only highlight how important the Court has become.
85 See Larry D. Kramer, Judicial Supremacy and the End of Judicial Restraint,
100 CALIF. L. REV. 621 (2012) (chronicling the changing attitudes).
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despite a political willingness to fight tooth and nail over
86
appointments, overt disobedience to the Court's ruling is rare.
When did the situation change? Some legal scholars, focusing
on rates of "judicial activism," situate the increased importance
and strength of the Court in the Warren Court era or further back
in the Lochner era. Others have pointed out that the real change
came in the period after the Civil War.8 7 It was in the postbellum
period that the Supreme Court began to invalidate state laws with
more frequency.8 8 This has been attributed not to the
constitutional
change
wrought
by
the
Reconstruction
Amendments but to the extrinsic pressures of the industrial era
and the need to create a uniform national market.89 It has also
been suggested that it was in this period that the idea of judicial
supremacy firmly took root.9 0 But what matters for the purposes
of this Article is not a precise measurement of the when and the
how much but rather the overall trajectory of increasing power
and strength of the Court and the courts generally.
These assessments by legal scholars of the Court's legitimacy
comport with political scientists' attempts to trace the Court's
power through measurable indicia. The power of the court rests
ultimately on the ability to persuade others to follow its decisions.
Power is not merely coercion, but the ability to persuade and
command respect through rational persuasion. 91 Since power is
ultimately about support, a good measure of the power of the
Court is its public support.

86

The firestorm that has erupted over President Trump's criticisms of judges that

do not rise to the level of disobedience, actually shows just how entrenched judicial
independence and power has become. Similarly, the controversy over Alabama Chief
Justice Roy Moore's resistance to Obergefell shows how rare his actions are. See
Campbell Robertson, Roy Moore, Alabama Chief Justice, Suspended Over Gay
Marriage Order,N.Y. TIMES (Sep. 30, 2016),
http://www.nytimes.com/2016/10/01/us/roy-moore-alabama-chief-justice.html
[http://perma.cc/WF4F-36DT].
87 See Aziz Z. Huq, When Was Judicial Self-Restraint?, 100 CALIF. L. REV. 579
(2012).
88 Id. at 584-88.
Id. at 601-03.
90 Kramer, supra note 85, at 627.
89

91

See HANNAH ARENDT, ON VIOLENCE (1970).
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"longitudinal knowledge of the

Supreme Court is quite limited[,]" 9 2 and there is not much polling

data on public opinion and support for the Court prior to World
War II. Since then, however, it has commonly been noted that
support for the Supreme Court is durable and fairly widespread
(especially among whites). 93 However, this tells us little about the
relationship between the high levels of support in the post-war
period and the levels of support in earlier periods, which based on
impressionistic observations we would expect to be lower.
Fortunately, there are other ways to understand what those levels
of support probably were and what the corresponding power of the
Court was.
Professor McGuire has constructed a longitudinal measure of
the institutionalization of the Supreme Court, which shows this
long process of increase in power. 94 Institutionalization is a
commonly used measure that can serve as a good proxy for power
(whichever way the causation runs). McGuire's measure of
institutionalization
tracks
three
characteristics
of
institutionalization over time-differentiation, durability, and
autonomy-through various measurable indicia:
The length of the rules of the Court, whether the Court had
its own location, the extent to which the Court's agenda is
discretionary, the number of justices with previous federal bench
experience, the use of law clerks, whether the justices had circuit
duties, and the expenditures of the Court. 9 5
He found that:
According to these data, the Supreme Court increased its
institutional status by only modest increments throughout
the first half of the nineteenth century, witnessing no major
changes until just after the Civil War, when it underwent a
period of accelerated growth. Since then, it has moved
steadily towards becoming a more professionalized bench,
92 Kevin T. McGuire, The Institutionalizationof the U.S. Supreme Court, 12 POL.
ANALYSIS 128, 128 (2004).
93 Gregory A. Caldeira & James L. Gibson, The Etiology of Public Support for the
Supreme Court, 36 AM. J. POL. SCI. 635, 635-36 (1992); James L. Gibson, Gregory A.
Caldeira & Vanessa A. Baird, On the Legitimacy of National High Courts, 92 AM. POL
Sci. REV. 343, 344. (1998).
94 McGuire, supra note 92.
95 Id. at 134.
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marked by self-determination, having unique and clearly
defined responsibilities, and possessing the discretion and
resources to chart its own independent course of policy
making.96
This is as we would expect based on the impressionistic legal
analysis above.
It is also consistent with other findings in the political science
literature. For example, a comparative study of national supreme
courts indicates some relationship between the age of a court and
public perceptions of its outputs. 97 The authors suggest that this is
a function of the courts having been able to please a series of
groups over time. 98 Furthermore, mathematical modeling of public
approval of the U.S. Supreme Court suggests that public opinion
will tend towards an equilibrium level of support, but might take
time to reach that level.9 9
2. Rules, Standards, and Institutional Legitimacy
Anti-opportunism norms are, of course, not the only
standards in the law. A pervasive feature of modern constitutional
law (whether or not opportunism is at the fore) is the balancing
test. Interestingly, this approach "first appears in majority
opinions in the late 1930's and early 1940's."100 That this
standard-based approach would debut at a time when the Court
was reaching high levels of institutional strength suggests a

96 Id. at 140.
97 See Gibson, Caldeira & Baird, supra note 93, at 356. However, the authors
surprisingly found a stronger correlation between age and specific support than
between age and diffuse support. This does not comport well with Easton's framework
(explained below). The authors offer a number of possible reconciliations, the most
interesting being that their data is tainted by the fact that diffuse support also
influences specific support, meaning that the level of legitimacy of a court influences
how people perceive individual judgments of the court. See infra Part I.B.2 for an
explanation of specific and diffuse support. See also Jeffrey J. Mondak, Perceived
Legitimacy of Supreme Court Decisions: Three Functions of Source Credibility, 12 POL.
BEHAV. 363 (1990).
98

Id.

99 Jeffrey J. Mondak & Shannon Ishiyama Smithey, The Dynamics of Public
Support for the Supreme Court, 59 J. POL. 1114 (1997); see especially id. at 1130, fig.2.
100T. Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE
L.J. 943, 948 (1987) (tracing and criticizing the history of balancing tests in
constitutional law).

2018] UNCONSTITUTIONAL STATE OPPORTUNISM

99

connection that is explored at length in Part II. But why would
such a connection exist?
The institutional strength of the Court is a limit on what
sorts of mechanisms can be used to catch opportunistic behavior.
It requires a relatively strong Court to use standards, as opposed
to rules, to cabin opportunism. This is not to say that as the Court
grows stronger it must always use standards, there are still plenty
of rule-based mechanisms in constitutional law. It is to say that
the use of standards becomes possible. The basic idea is that the
application of rules is seen as more straightforwardly legitimate
and requires less institutional capital. Standards, by contrast,
involve more discretion on the part of the adjudicator and as such
require the institution to be more respected and for obedience to
the institution to be more habitual.
Justice Frankfurter famously noted, "The Court's authoritypossessed of neither the purse nor the sword-ultimately rests on
sustained public confidence in its moral sanction."'101 His theory
was essentially that the Court has a limited stock of institutional
capital that it must guard and spend wisely, and that spending it
in the wrong instances will deplete or run down that stock of good
will and adherence. 10 2 He was worried that entering ineffectually
into one area would "impair the Court's position as the ultimate
organ of 'the supreme Law of the Land' in that vast range of legal
problems, often strongly entangled in popular feeling, on which
10 3
[it] must pronounce."'
What is often referred to in legal circles as "legitimacy" can
also be thought of in political science terms. Following a
framework elaborated by David Easton, some political scientists
differentiate between specific support and diffuse support. 104 In
general terms specific support is "satisfactions obtained from the
system with respect to a demand that the members make[.]"'10 5 In
101Baker
102 It

v. Carr, 369 U.S. 186, 267 (1962).

is worth noting here that in Baker, 396 U.S. 186, Justice Frankfurter

expressed this hesitance in a case where the Court was willing to use a standard to
enter a realm, legislative apportionment, that it had been unwilling to enter in the
nineteenth century, Luther v. Borden, 48 U.S. 1 (1849), or even earlier in the twentieth
century, Colegrove v. Green, 328 U.S. 549 (1946).
103 Baker, 369 U.S. at 267.
104 See DAVID EASTON, A SYSTEMS ANALYSIS OF POLITICAL LIFE 267-88 (1965).
105 Id. at 268.
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terms of the Supreme Court this would essentially be the extent to
which the public agrees with specific decisions of the Court.
Diffuse support is an institutional commitment or "reservoir of
favorable attitudes or good will that helps members to accept or
tolerate outputs to which they are opposed[.]"106 The legitimacy of
an institution can help it weather negative public reactions to
specific actions because "diffuse support is opposition to basic
10 7
structural and functional change."
On the other hand, over the long run specific support is an
input that affects the level of legitimacy of an institution. "[T]he
development of diffuse support for an institution requires a long
and relatively consistent stream of satisfactory institutional
outputs."'0 8 This is consistent with the story told above about the
increasing public support for the Supreme Court. 09 It is also
consistent with the mathematical modeling of public perceptions
of the Court, which suggests that public support for the Court
should reach a fairly stable equilibrium level even if it begins at a
fairly low level of support.iO
Here, however, rather than examining the substance of
decisions (whether or not people like the result) I am interested in
the form that the judgments take. To understand how
institutional capital connects to the choice between rules and
standards it is important to keep in mind the idea of the rule
equivalent to the standard. We have to imagine a controversial
result arrived at through the application of rules or standards and
think which way would result in the decision being perceived as
more legitimate by the public and political actors.
For example, assume that the Court were to decide
something absurd such as that all left-handed people have to pay
Id. at 273.
Caldeira & Gibson, supra note 93, at 639.
108 Gibson, Caldeira & Baird, supra note 93, at 345. See also Michael W. Giles &
Thomas D. Lancaster, PoliticalTransition, Social Development and Legal Mobilization
in Spain, 83 AM. POL. SCI. REV. 817 (1989).
109 It is possible, though, for support among certain groups of the population to
decrease as a result of consistently negative inputs. This has been the case among
African Americans since the Court began its conservative turn in 1968. Since then,
both specific and eventually diffuse support for the Court have dropped among African
Americans. Gibson, Caldeira & Baird, supra note 93, at 344.
110 Mondak & Smithey, supra note 99. Of course, the exact level of the equilibrium
depends on various parameters.
106
167
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twice as much income tax as right-handed people. The question,
then, is which would command more respect: a decision that was
arrived at by applying rules with ex ante specification of their
content that at least appears to constrain the justices, or the
application of a standard that is something of a black box to the
public. The latter scenario would seem to generate more responses
that the justices were simply including their preferences rather
than applying pre-existing law. This intuition comports with the
political science literature.
We can better understand how public support of the Court
works by considering some of the dynamics of that support.
Intriguingly, it has been frequently shown that to know the Court
is to love it. That is, the more that people know about the
Supreme Court the more supportive of a view they hold of it.111
There are a number of possible reasons for this. One is that those
who follow the decisions of the Court are repeatedly exposed to its
legitimating symbols and rhetoric. 112 From a political-science
point of view, "[g]reater awareness of the institution thus creates
a less realistic view of the nature of judging, a view that
1 3 So
contributes mightily to the legitimacy of the courts."'
repeated exposure to myths about rule application leads to
increased legitimacy. As the Court becomes stronger it may need
these repeated inputs less, or be able to forgo the power of that
myth in specific instances.
A second contributing factor is that the negativity bias may
be less pronounced than for other institutions.1 1 4 That is, the
Court gains legitimacy for decisions that the public supports but
does not lose a symmetric amount of legitimacy for decisions that
the public does not like. This is probably due to the fact that the
disfavored decisions can be seen as required by "the law" rather
than due to the Court itself. It seems plausible that this effect
would be less pronounced when the Court rules through standards
rather than rules.

"I

Gibson, Caldeira & Baird, supra note 93, at 344. See also Ramirez, supra note

72, at 675.
112 Gibson, Caldeira & Baird, supra note 93, at 356.
113 Id. at 345.
114 Id.
at 354.
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Of course, most Americans do not read legal cases or follow
legal blogs. Information is filtered through bare-bones media
reports and advocacy about hot-button cases. But empirical
research demonstrates that public perceptions of the procedural
fairness of decisions increase when the decisions are framed as
more legalistic. 115 To the extent that legalism and rules are
synonyms this would suggest that the more rule-like a decision
the more it will be perceived as fair by the public. Perceptions of
procedural fairness is not all about rules, 116 however, it is also the
case that the symbols and jargon of the court contribute to public
perceptions of procedural fairness.117

Finally, it is important to remember that Justices themselves
are not conducting empirical research into the effects of the
framing of decisions on public perceptions of them. It is also
possible that judges and the legal culture generally overestimate
the importance of rule-like decision-making for legitimacy. This
would be consistent with the theory advanced here. What would
matter is the Court's own perception of what is acceptable to the
public.
This, then, would explain why a Court with relatively little
institutional capital and little built up good will and obedience
would be comparatively less likely to use standards to decide a
case. Given a smaller pool of capital it is less likely that the Court
will be willing to expend it to more effectively prevent future
opportunistic behavior. In this way, the institutional capital of the
Court serves as a constraint on the range of options available to
deal with any given problem, including opportunism.
II. OPPORTUNISM IN CONSTITUTIONAL LAW
In many ways state (and local) governments are rather
sophisticated legal actors. Much like large businesses and other
organizations, though in different legal areas, they are repeat
players with specialized knowledge and experience. As such, we
should expect state and local government opportunism to be a

115

Ramirez, supra note 72, at 677.

116 See, e.g., Tom R. Tyler, What is ProceduralJustice?: CriteriaUsed by Citizens to

Assess the Fairnessof Legal Procedures,22 L. & Soc'Y REV. 103 (1988).
117 Ramirez, supra note 72, at 678.
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problem. 118 As in tax law, opportunism is particularly a problem
in contexts where there are sophisticated parties that can make
the uncommon common in order to evade the purpose behind
laws. 1 9 In constitutional law, one possibility for opportunism is a
state trying to take advantage of other states. States can try to
opportunistically game the national market created by the
Constitution by accepting the benefits of the market while
imposing limits on out-of-state actors. Or opportunism could arise
when a state wishes to treat its citizens contrary to the intention
of federal law. Examples include state attempts to discriminate
against minorities or to use an individual's property without
paying just compensation.

1 20

As in other contexts, the mechanisms available to check the
opportunism of states can be classified in terms of rules and
standards. A constitutional norm can be laid out as a rule and
then when states opportunistically evade the norm additional
rules can be promulgated to prohibit each opportunistic
maneuver. Alternatively, the norm can be set out as a standard or
a "fuzzy rule" that expressly prohibits a particular action and then
also prohibits functionally equivalent substitutes around the
edges.
At first glance, it may appear that the different approaches
should be associated with different branches. The rule-based
approach with Congress (either in the form of constitutional
amendments or implementing legislation) and the standard-based
approach with the Court. But in reality, Congress can as easily
write standards as it can rules. The focus here is on what the
Court does with what Congress has written. Does it read it
narrowly as rules or broadly as standards? Of course, some
provisions of legal sources (and here the focus is on the
118 While not the focus of this Article, we should expect opportunism by the federal
government as well, both in relation to the states and to other constraints. See, e.g.,
Mark Tushnet, Constitutional Workarounds, 87 TEX. L. REV. 1499 (2009) (discussing
examples of federal opportunism).
119 See supra Part I.A.3.
120 See, e.g., the "right to travel" cases: Crandall v. Nevada, 73 U.S. 35 (1867)

(striking down a tax on every person travelling across the state); Mem'l Hosp. v.
Maricopa County, 415 U.S. 250 (1974) (striking down a waiting period for state benefits
on new state residents); Att'y Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898 (1986) (striking
down preferences for veterans who were state residents when they joined the military).
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Constitution) are inherently rules and would be hard to read in
any other way. 12 1 But many could go either way.
This section will illustrate the theoretical and historical
claims staked out in the previous section. First, the same use of
standards to prevent opportunism that commentators have
identified in tax law and equity is at work in constitutional law.
Second, the institutional strength of the Court serves as a limit on
the type of mechanisms available to the Court, so that this use of
standards only becomes a viable option when the Court has
achieved a high level of institutional legitimacy. The tendency of
the Court to interpret parts of the Constitution in a standard-like
way has tracked the history of increasing power and prestige. The
examples show that as predicted by the theoretical explanation
above, the use of standard-like interpretation has increased along
with the strength of the Court.
This part focuses on three examples that show how the Court
has become more willing to use standards to combat state
opportunism. Part II.A describes the Court's Dormant Commerce
Clause jurisprudence as a problem of opportunism and also
surveys the history of the doctrine. Part II.B covers the
Reconstruction amendments and the history of their application to
states trying to evade their strictures. Part II.C analyzes
regulatory takings doctrine as an attempt by the Court to deal
with the problem of states that want to avoid paying
compensation for a taking by couching the state action in
regulatory terms.
A. The Dormant Commerce Clause
The Court's Dormant Commerce Clause jurisprudence is a
classic standard-based solution to state opportunism. This section
proceeds in two parts. First, it describes the doctrine and shows
how it resolves an opportunism problem. Second, it demonstrates
how this is a historical development that coincides with the
increase in the Court's strength.

121

It is hard to imagine reading the age limitations on holding various offices, for

example, as anything other than rules.
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1. A Solution to Collective Action Problems
In his famous "Vices Memo," James Madison argued for what
would become the Constitution as a solution for "[t]respasses of
the States on the rights of each other."'122 He identified numerous

examples from laws restricting "foreign" ships to certain ports or
favoring ships owned by state citizens to the creation of devalued
paper money by states with many debtors. 123 Furthermore:
The practice of many States in restricting the commercial
intercourse with other States, and putting their productions
and manufactures on the same footing with those of foreign
nations, though not contrary to the federal articles, is
certainly adverse to the spirit of the Union, and tends to beget
retaliating regulations, not less expensive & vexatious in
themselves, than they are destructive of the general
harmony. 124
In short, he identified what would today be termed a
collective action problem. 125 The states would all be better off if
they could collectively commit to not enacting discriminatory
regulations, but in the absence of such a commitment any single
state would be better off enacting legislation favoring its
producers.
In response, the Constitution includes a number of provisions
designed to remedy this situation and create a national free
market. 2 6 The Full Faith and Credit Clause 127 prevents states
from engaging in certain types of discriminatory behavior. The
Privileges and Immunities Clause 128 prevents states from treating
the citizens of different states differently. There are procedural
rules limiting how new states can be created, 129 which can be
122 James Madison, Vices of the Political System of the United States, NAT'L
ARCHIVES (Apr. 1787), http://founders.archives.gov/documentsMadison/Ol-09-02-0187
[http://perma.cc/VPM7-GHWS]. See also WHITE, supra note 76, at 178.
123 Madison, supra note 122.
124

Id.

For a lengthy game-theoretic account of the Dormant Commerce Clause, see
Maxwell L. Stearns, A Beautiful Mend: A Game Theoretical Analysis of the Dormant
Commerce Clause Doctrine,45 WM. & MARY L. REV. 1 (2003).
126 POWE, supra note 76, at 1-4.
127 U.S. CONST. art. IV, § 1.
128 U.S. CONST. art. IV, § 2.
129 U.S. CONST. art. IV, § 3.
125
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understood as preventing a majority of states from ganging up on
another state and using the federal apparatus to divide up the
other state.
But states now have an incentive to game the system and get
the benefits of the national free market while still favoring their
own citizens. States are run by politicians, many of them wily,
who by virtue of their career (and possible law school training)
know quite a bit about the law and how to get around it. Like the
mixing-bowl transaction creator, or late-medieval sophisticate,
states can behave opportunistically to evade the purpose of the
bargain they have struck.
How can the federal government act to cabin this
opportunistic behavior? One option is to elaborate rules-every
time a state acts within the existing framework to evade its
purpose a new rule could be added banning that behavior.
Alternatively, the government could enact a standard that
attempts to describe the state behavior that the government
wants to ban. Or, it could employ a mixture of rules specifically
telling the states what they cannot do and standards that try to
catch the opportunism around the edges.
A running example can help illustrate the different
possibilities that the federal government could use to catch this
sort of opportunistic behavior. Imagine that Illinois wants to prop
up its own trucking industry at the expense of businesses in other
states and generate some more employment in the process. Illinois
passes a law that requires any truck on the road in the state to
have a driver with a special Illinois certification (that only Illinois
residents can obtain) either driving or in the cab of the truck. The
effect of the regulation will be to benefit Illinois-based shipping
companies and to employ more Illinois residents as truck drivers
by out-of-state shippers needing to pass through Illinois. The
burden is imposed on out-of-state interests and the benefits go to
130
state residents or corporations.
Congress could respond under the Supremacy Clause with
rules or standards. On the rule side of the spectrum, it could
expressly preempt the state law by, for example, prohibiting state-

130

See Buell, supra note 23, at 618-19 (proving a discussion on an analogous

example in environmental law).

2018] UNCONSTITUTIONAL STATE OPPORTUNISM

107

specific driver classifications. 13 1 This is effective. But there would
be difficulties: there would be a time lag; Congress would have to
drop what it was doing and legislate; maybe other states would
want to get in on the action and start passing similar laws; maybe
there would be enough such states to block the law in Congress.
Also, even if everything went smoothly Illinois could then pass a
law requiring all trucks on the road in Illinois to have a special
style of mud flap that no other state required and that was in fact
illegal in many other states. 132 This would have a similar impact
of propping up Illinois-based trucking at the expense of out-ofstate interests. It would require the entire process to begin again
as Congress would have to act to prohibit that sort of law.
On the standard side of the spectrum, Congress could
preempt the field of driver-licensing regulation. 133 Congress would
not need to continually return to the drawing board in a neverending attempt to keep Illinois from starting an intra-national
trade war. But this comes with its own down sides. Congress may
reasonably want to allow states to regulate the licensing of drivers
and preempting all such potentially beneficial regulation is a
rather blunt response to a narrow problem.
Alternatively, a court could read existing statutes as
standards and find that the state laws were impliedly preempted.
Under conflict preemption state laws are preempted to the extent
that they "actually conflictf with federal law, that is, when it is
impossible to comply with both state and federal law ...

or where

the state law stands as an obstacle to the accomplishment of the
full purposes and objectives of Congress[.]'

1 34

Implied conflict

preemption offers an additional avenue for catching opportunistic
behavior by state actors; it is an avenue based on fuzzy rules.
In the absence of any Congressional action a court could
enforce the policy embodied in the Constitution as a standard by
finding a negative implication in the Commerce Clause. 135 This is
in fact what actually happened in Bibb v. Navajo Freight Lines,

131 See Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984) (discussing the
varieties of preemption).
132 See Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520 (1959).
133 Silkwood, 464 U.S. at 248.
134 Id. (citations omitted).
135 U.S. CONST. art. I, § 8, cl.3.
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Inc.,136 on which this example is loosely based. There, the fact that
Illinois's requirements conflicted with those of other states placed
an unconstitutional burden on interstate commerce. This is the
most standard-like doctrine of all-Dormant Commerce Clause
preemption.
The test for Dormant Commerce Clause preemption that is
used today was stated in Pike v. Bruce Church, Inc. 137:
Where the statute regulates even-handedly to effectuate a
legitimate local public interest, and its effects on interstate
commerce are only incidental, it will be upheld unless the
burden imposed on such commerce is clearly excessive in
relation to the putative local benefits ....

If a legitimate local

138
purpose is found, then the question becomes one of degree.

This is a standard-based regime for determining whether a
state law is constitutional. Under this test a variety of
opportunistic actions by states have been invalidated. A tax
transferring money to in-state milk producers and effectively
making out-of-state milk more expensive was invalidated. 139 A law
tolling the statute of limitations for claims against out-of-state
corporations was struck down. 140 And while a ban on the
importation of waste was struck down 141 a ban on the importation
of an invasive species of fish was upheld. 142 Essentially, behavior
that is an opportunistic way to get the benefits of the single
national market while at the same time protecting local business
interests is disallowed, while non-opportunistic behavior, with
legitimate reasons, survives.
The basic mechanism identified by Weisbach in tax law,
Smith in equity, and Buell in criminal law anti-evasion doctrines
136

Bibb v. Navajo Freight Lines, Inc.,359 U.S. 520 (1959).

137 Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).
138 Id.
at 142. See also Saul Levmore, Interstate Exploitation and Judicial

Intervention, 69 VA. L. REV. 563 (1983) (discussing the possibilities for economic
warfare between states and critiquing the Court's Dormant Commerce Clause
jurisprudence); Richard B. Collins, Economic Union as a Constitutional Value, 63
N.Y.U. L. REV. 43 (1988); Julian N. Eule, Laying the Dormant Commerce Clause to
Rest, 91 YALE L.J. 425 (1982).
139 See West Lynn Creamery, Inc. v. Healy, 512 U.S. 186 (1994).
140 See Bendix Autolite Corp. v. Midwesco Enters., Inc., 486 U.S. 888 (1988).
141 See City of Philadelphia v. New Jersey, 437 U.S. 617 (1978).
142 See Maine v. Taylor, 477 U.S. 131 (1986).
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is at work in constitutional law as well. This leads to the historical
question of when the Court began to apply the Commerce Clause
in this standard-like way. The history of the Dormant Commerce
Clause correlates with the historical increase in strength of the
Court in a way that is predicted by the theoretical analysis
3
above. 14
2. History of the Clause
The Dormant Commerce Clause in its current Pike
incarnation has not always been a fixture of American
constitutional law. Rather, the current doctrine is the result of an
evolution in which the Court has been more and more willing to
enforce standards.
In the first half of the 19th Century the Court asserted its and
the rest of the federal government's power vis-a-vis the states in
some of the classic cases of constitutional law, but it remained
mostly in a world of rules. The early (1824) case of Gibbons v.
Ogden 144 represents an important moment where Chief Justice
Marshall gave the Commerce Clause a broad construction. 1 45
There the Court struck down a New York law giving a monopoly
over steamboat transport in the state because it conflicted with
congressional regulation granting licenses to ships in the coastal
trade. 146 But in reaching this decision the Court did not need to
rely on a Dormant Commerce Clause standard because of the
congressional rule (i.e., the license). 147 In the following years,
there was much doctrinal flux and cases were resolved on the
basis of now-defunct rules such as a distinction between
"commerce" regulation and "police power" regulation. 148

See Part I.B.2.
Gibbons v. Ogden, 22 U.S. 1 (1824).
145 Id. at 193-96.
146 Id. at 220-21.
147 Other cases during the years of the Marshall Court followed a similar pattern.
See, e.g., Brown v. Maryland, 25 U.S. 419 (1827) (finding a Maryland tax preempted by
federal tariffs).
148 See Brannon P. Denning, Reconstructing the Dormant Commerce Clause
Doctrine, 50 WM. & MARY L. REV. 417, 427-40 (2008) (discussing the historical
development of the Dormant Commerce Clause); Aleinikoff, supra note 100, at 950-52
(discussing the focus on the scope of the "police power" in 19th century cases).
143
144

110

MISSISSIPPI LAW JOURNAL

[VOL. 87:2

By 1847, in The License Cases,14 9 Chief Justice Taney could
write that in the absence of congressional action there could be no
preemption. 150 In fact, in the 1851 Cooley v. Board of Wardens
case, 15 1 the Court upheld a Pennsylvania law requiring ships in
Philadelphia's port to have a local pilot. The law was very similar
to the hypothetical Illinois trucking law imagined above. But at
this early date in the nation's history the Court was not willing to
enforce the Commerce Clause as a pure standard that it could use
to prevent this opportunistic behavior by Pennsylvania. Instead it
relied on the idea that the subject of regulation was local rather
than national-a rule-based distinction. 152 The Court declined to
treat the state action as "a covert attempt to legislate upon
another subject under the appearance of legislating on this
one."'1 53 Essentially, the refusal to treat the Commerce Clause as a
standard forced the Court to be willfully blind about any potential
opportunism. In the years after Cooley, this trend continued as the
Court struggled to find a consistent test for the emerging Dormant
Commerce Clause.
A standard linked to preventing state opportunism was
finally offered by Justice Stone in a dissent in Di Santo v.
Pennsylvania in 1927.154 He urged the Court to recognize that the
purpose of the Commerce Clause was "to prevent discrimination
and the erection of barriers or obstacles to the free flow of
commerce, interstate or foreign." 155 This is essentially the purestandard Pike test that has become the law. It was finally adopted
by the Court in 1945 in Southern Pacific Co v. Arizona.156 The
time period is important to note. The Court began using the
modern Dormant Commerce Clause doctrine in the same time
period that many of Professor McGuire's indicia of differentiation,
durability, and autonomy were coming into existence 157 and at the

149
150

Thurlow v. Massachusetts, 46 U.S. 504 (1847).
Id. at 573.

Cooley v. Bd. of Wardens, 53 U.S. 299 (1851).
Id. at 319.
153 Id. at 312.
154 Di Santo v. Pennsylvania, 273 U.S. 34 (1927). See also Denning, supra note 148
at 441-43.
15 Di Santo, 273 U.S. at 44 (Stone, J., dissenting).
156 S. Pac. Co. v. Arizona, 325 U.S. 761 (1945).
157 See McGuire, supra note 92, at 128-34.
15,

152
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same time period that the Court was moving to adopt standards in
15 8
other contexts as well.
This gradual movement to the standard that is the Dormant
Commerce Clause corresponds to the trajectory of the institutional
strength of the Supreme Court. The doctrine remains
controversial for a variety of reasons, 159 but it has continued as a
part of the Court's constitutional repertoire. 160
B. The ReconstructionAmendments
The Reconstruction Amendments offer another example of
how the Court has become more willing to enforce standards in
order to cabin opportunism, as it has grown stronger. All three of
these amendments contain both mechanisms for rule elaboration
and broad standard-like principles. The amendments abolish
slavery and involuntary servitude, 161 require "equal protection of
the laws" and "due process,"' 62 and guarantee males the right to
vote. 16 3 All of these guarantees risk inviting opportunistic
behavior by states. The Fifteenth Amendment, for example,
already includes in its text some rule elaboration to catch probable
means of opportunism-it says that the right to vote may not be
prevented on the basis of "previous condition of servitude,"' 64
which might have been an easy way for a state to evade the law.
Additionally, the final section of each of these amendments grants
Congress the power "to enforce this article by appropriate
legislation."' 65 There is reason to believe that the framers of the
amendments imagined that this would be the primary means of

See Part II.B.
159 See Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 609 n.1
(1997) (Thomas, J., dissenting) (attacking the doctrine on originalist grounds but
noting that there is "quite frankly, nothing 'dormant' about [the Court's] jurisprudence
in this area").
160 See, e.g., Comptroller of Treasury of Maryland v. Wynne, 135 S. Ct. 1787 (2015)
(invalidating a Maryland law that had "the same economic effect as a state tariff, the
quintessential evil targeted by the Dormant Commerce Clause").
161 U.S. CONST. amend. XIII, § 1.
162 U.S. CONST. amend. XIV, § 1.
163 U.S. CONST. amend. XV, § 1.
164 U.S. CONST. amend. XV, § 1.
165 U.S. CONST. amend. XIII, § 2; U.S. CONST. amend. XIV, § 5; U.S. CONST. amend.
158

XV, § 2.
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enforcement rather than action by the courts. 16 6 However, each of
the amendments also contain general language that can be read in
a standard-like way, and this is how courts have read them.
In the early years of the Reconstruction Amendments, the
Court would enforce the rules at the heart of the amendments. It
would strike down facially discriminatory statutes but would not
go beyond that. The most important example is Strauder v. West
Virginia,16 7 in which the Court held that under the Fourteenth
Amendment states could not bar black men from juries. However,
at the same time the Court almost invited opportunistic behavior
by the states. It held that states "may confine the selection to
males, to freeholders, to citizens, to persons within certain ages, or
to persons having educational qualifications."' 168 This suggested a
way for states to evade the holding of Strauder by using proxies
for race that statistically aligned with them. So while appearing to
enforce a standard in Strauder, the Court actually laid down a
rule that from the point of view of an opportunistic state would be
16 9
easy to circumvent.
In this time period the Court would also strike down
opportunistic state action when it came up against congressionally
defined rules. In Ex Parte Virginia,170 in 1879, the Court denied a
writ of habeas corpus to a judge arrested under federal law for
excluding blacks from juries. The court there emphasized that all
of the amendments draw their force from the provision enabling
Congress to enforce them. That is, they were not directed to the
courts to enforce against the states. It read the Reconstruction
Amendments as Taney had read the Commerce Clause.

166

See A. Christopher Bryant, The Pursuit of Perfection: Congressional Power to

Enforce the Reconstruction Amendments, 47 HOUS. L. REV. 579, 594-601 (2010)
(discussing the history of the Enforcement Clauses of the Reconstruction
Amendments).
167 Strauder v. West Virginia, 100 U.S. 303, 309 (1879).
168 Id. at 310.
169 And, in fact, it would not be until the latter half of the 20th century that the
Court would clamp down on more sophisticated methods of excluding blacks from
juries. See Batson v. Kentucky, 476 U.S. 79, 88 (1986) (explaining that in the more
recent cases "the Court has found a denial of equal protection where the procedures
implementing a neutral statute operated to exclude persons from the venire on racial
grounds").
170 Exparte Virginia, 100 U.S. 339 (1879).
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Likewise, in the Thirteenth Amendment context the Court
was only willing to go beyond mere facial violations of the
amendment where Congress had legislated. In the postReconstruction era peonage enforced by various legal subterfuges
was a way for Southern states to functionally reintroduce slavery
by opportunistically circumventing the Thirteenth Amendment.
Some states adopted laws where surety contracts could be
enforced by the criminal law and forced servitude. 171 Since there
were federal statutes banning peonage the Court did not need to
move beyond rules in the Thirteenth Amendment context, it could
172
simply enforce those rules.
The principle that the Court would go beyond prohibiting
what either facially violated the Reconstruction Amendments or
violated an act of Congress passed pursuant to them was first
established in 1886 in Yick Wo v. Hopkins.17 3 The facts of the case
are a classic example of opportunistic behavior. The city passed an
ordinance requiring anyone who wanted to operate a laundry in a
wooden building to obtain a permit. Permits were denied to all
applicants of Chinese descent but granted to all white applicants
except for one. Facially, no law had been passed that violated
equal protection or an act of Congress. But the Court was willing
to look beyond that and look at the probable effects of the law. The
Court explained:
Though the law itself be fair on its face, and impartial in
appearance, yet, if it is applied and administered by public
authority with an evil eye and an unequal hand, so as
practically to make unjust and illegal discriminations
between persons in similar circumstances, material to their
rights, the denial of equal justice is still within the prohibition
174
of the constitution.

171 See, e.g., United States v. Reynolds, 235 U.S. 133, 141-45 (1914) (describing an
Alabama scheme).
172 See, e.g., Bailey v. Alabama, 219 U.S. 219, 241-42 (1911) (relying on a federal
statute that declared state peonage laws null and void).
173 Yick Wo v. Hopkins, 118 U.S. 356 (1886).

174 Id. at 373-74.
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It is notable that most of the cases cited for this proposition
came from the court's nascent Commerce Clause (especially
175
Foreign Commerce Clause) jurisprudence.
However, the Court backed off enforcing this principle in the
Reconstruction Amendment context for a while after Yick Wo. For
example, in Bailey v. Alabama,176 while the Court was willing to
strike down the state peonage law because of the federal law
enforcing the Thirteenth Amendment, the Court expressly
disclaimed that it was an equal protection case. The Court
acknowledged the Yick Wo principle that a facially neutral law can
still constitute a denial of equal protection but said that this was
not implicated by the law in question. 177 It said that "[t]he statute,
on its face, makes no racial discrimination, and the record fails to
178
show its existence in fact."'
However, the Court began to strike down situations of facial
neutrality but egregious effects and would over time move to ever
fuzzier rules and into the realm of standards. The saga of
excluding African Americans from the Texas Democratic Primary
recounted in the introduction nicely illustrates the evolution of the
Court on this point. As Texas moved from blatantly excluding
blacks to doing so in progressively subtler ways, the Court was, at
first, less willing to find a violation of the Fourteenth Amendment
until it eventually changed course.
The original 1923 Texas law said: "[I]n no event shall a negro
be eligible to participate in a Democratic party primary election
held in the State of Texas[.]" 179 The Court found it "hard to
imagine a more direct and obvious infringement of the
Fourteenth"1 8 0 Amendment and struck down the law.
The state and the Texas Democratic Party moved to evade
the law and act opportunistically to get around the rule the Court
had laid down. The state replaced the law that had been struck
down with another that delegated to the political party the ability
to set the eligibility requirements to participate in a primary.

175
176
177
178
179
180

See, e.g., Henderson v. Mayor of New York, 92 U.S. 259 (1875).
Bailey v. Alabama, 219 U.S. 219 (1911).
Id. at 148-49.
Id. at 148.
Nixon v. Herndon, 273 U.S. 536, 540 (1927) (internal quotation marks omitted).
Id. at 541.
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Acting under that authority, the Texas Democratic Party set
eligibility requirements that excluded blacks from voting in the
primary.1 8 1 The same person sued as in the previous case and the
Supreme Court again struck down the law.1 8 2 But as explained in

the introduction, the result was closer and the opinion clearly left
the state a way forward.
So, instead of the state banning the participation of blacks or
authorizing the party to do so, the party on its own adopted a
resolution making all white citizens of the state eligible for
membership in the party.18 3 The Court declined to find a violation
of the Fourteenth or Fifteenth Amendments because the "action
upon its face is not state action." 18 4 Essentially, in the face of
opportunistic behavior the Court allowed the behavior to go
unchecked because it complied with the letter of the rule that had
been previously laid down.
It did not take very long for the Court to reverse itself on this
and feel strong enough to enforce the Fourteenth and Fifteenth
Amendments as standards. In 1944, the case of Smith v.
Allwright18 5 came before the Court with essentially the same
facts. The same system in Texas was at issue. This time, however,
the Court was willing to look beyond the formalities that had been
sufficient to earlier evade the Fourteenth and Fifteenth
Amendments. It found that the procedures laid down by the state
and the importance of the primary in choosing state officials were
sufficient to make this state action of the kind that was covered by
6
the amendments. 8
These cases fit within a larger pattern of the Court being
willing to prevent more and more elaborate means of evasion by
the states around the same time period. In Guinn v. United
States, 8 7 the Court had struck down a provision in the Oklahoma
constitution known as the "grandfather clause." Under that
provision, if a person or their ancestor had been eligible to vote on
January 1, 1866, the person was automatically eligible to vote. If
181
182
183
184
185

Nixon v. Condon, 286 U.S. 73, 81-83 (1932).
Id. at 83.
Grovey v. Townsend, 295 U.S. 45, 47 (1935).
Id. at 48.
Smith v. Allwright, 321 U.S. 649 (1944).

186 Id.
1'v

at 664.

Guinn v. United States, 238 U.S. 347 (1915).
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not, then the person had to pass a reading and writing exam. The
effect was essentially to disenfranchise blacks, who would not
have had an ancestor eligible to vote in 1866. The test could be
rigged and illiteracy was widespread in any event. In 1915, when
the Court heard the case, it was already willing (possibly because
of the egregious facts) to strike down the statute. The Oklahoma
legislature got even sneakier in response. While that case was
pending, an election had been held in 1914. In response to the
holding in Guinn, the legislature passed a law stating that anyone
who had voted in the 1914 election would be eligible to vote in the
future, and anyone who had not voted had a brief window to
register in 1916 or they would be permanently barred from
voting.18 8 This trickery worked for a while but by 1939 the Court
was willing to say that "[t]he Amendment nullifies sophisticated
as well as simple-minded modes of discrimination." 18 9 It struck
down the law because of the "onerous procedural requirements
which effectively handicap exercise of the franchise by the colored
race although the abstract right to vote may remain unrestricted
as to race."1 90 We see the Court here embracing a standard-like
approach to the Fifteenth Amendment. No matter how much a
state knows about the law, it will not be able to devise ways
around it. Again, the time period is important. As with other
exertions of power by the Court, these uses of standards were
coming to the fore in the 1930s and 1940s after an initial period of
experimentation in the 1870s and 1880s.
This principle reached its culmination and clearest
expression in Gomillion v. Lightfoot. 19 1 There, the city of
Tuskeegee redrew its city boundaries from a square to a 28-sided
shape that had the effect of removing all but a handful of the city's
black residents from the city. 192 This was yet another step towards

sophistication on the part of states because they were not trying to
deprive the black residents of the right to vote entirely. They were
just removing them from the city and so depriving them of the
right to vote in the city. Nonetheless, the Court by then was
See Lane v. Wilson, 307 U.S. 268 (1939).
Id. at 275.
190 Id.
191 Gomillion v. Lightfoot, 364 U.S. 339, 346-47 (1960).
192 Id. at 341.
188
189
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willing to say that this was sufficient to state a claim of a violation
of the Fifteenth Amendment. 193 It was willing to use a standard to
prevent opportunism.
As in the Dormant Commerce Clause context, the trajectory
of treating the Reconstruction Amendments as standards tracks
the trajectory of the strength of the Court.
C. Regulatory Takings
The Court's regulatory takings jurisprudence provides a third
example of a standard being used to prevent opportunism by
states. The Fifth Amendment to the Constitution makes it
impermissible for "private property [to] be taken for public use,
without just compensation."'194 In the most straightforward and
classic scenario, a government can condemn land that it wants to
use, and it has to pay the owner the market value of the land. But
what if the government does not directly take the land but instead
imposes regulations on the land? Does this constitute a taking? If
the government does not have to pay compensation for regulating
land, it could act opportunistically to evade the purposes
animating the Takings Clause. The Court's regulatory takings
jurisprudence can be understood as dealing with exactly this
problem of opportunism.
Consider again the position of a state legislator who has a
fair amount of knowledge about the law. There are several parcels
of land that the legislator would like to make into a park because
they are wooded, and she thinks that maintaining the area as
woods enhances the quality of life of the town in which they are
located. The state could condemn the land and designate the area
as parkland. However, the state does not have the money to do
this. It might occur to the legislator that the same result could be
achieved by regulating the parcels. The parcels are located on a
river, and if laws were changed so as to put very strict limits on
when and how trees could be cut down on land adjacent to rivers,
then the same result could be achieved through regulation.
Basically, the state could keep the land as forest simply by making
any other options impossible via regulation. The opportunism
193

Id. at 345.

194

U.S. CONST. amend. V.
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problem inherent in the Takings Clause should be apparent. This
is why the Court has noted that "if the protection against physical
appropriations of private property [is] to be meaningfully enforced,
the government's power to redefine the range of interests included
in the ownership of property [is] necessarily constrained by
constitutional limits."

195

The Supreme Court does in fact police this opportunism by
reading the sparse language of the Takings Clause in a standardlike way. The test for when a regulatory taking has occurred was
196
laid out in Penn Central TransportationCo. v. City of New York,
where the Court described the analysis as an "essentially ad hoc,
factual inquir[y]."197 The Penn Central analysis is a classic
standard-like multi-factor test. The factors include the economic
impact of the regulation, the extent to which interferes with
"distinct investment-backed expectations," the character of the
government action, and whether the law can be characterized as
promoting the common good rather than imposing harms.1 98 The
Court has described the "touchstone" of its approach as "aim[ing]
to identify regulatory actions that are functionally equivalent to
the classic taking in which government directly appropriates
private property or ousts the owner from his domain." 199 In this
way, a standard is used to prevent states from acting
opportunistically.

200

In the example of the state legislator from above, the way the
test could be used to capture opportunism becomes clear. The
legislator is attempting to create the "functional equivalent" of a
taking. A court faced with such an action would look at how much
value would be lost by forcing the landowner to keep the trees in
place and whether the owner had investment-backed plans for the
land. The law is a regulation, but in inquiring into whether it
195 Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014 (1992) (citations omitted)
(characterizing this as the reason for the Pennsylvania Coal Co. v. Mahon decision).
196 Penn Cent. Transp. Co v. New York City, 438 U.S. 104, 124-25 (1978).
197 Id. at 124.
198

Id.

199 Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 539 (2005) (describing this as the
commonality among all of the Court's regulatory takings tests).
200 There is a caveat that there are two rule-like carve outs in the regulatory
takings universe-the Loretto and Lucas rules. This objection will be treated at length
in Part III.A. 1, but it is sufficient to say here that they are relatively unimportant and
do not undermine the story told here.
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promotes the common good, it might be relevant whether the
stated justification actually makes sense. In any event, by
applying the test, a court could prevent a legislature from taking
action that it would otherwise have been able to engage in,
thereby violating the spirit of the Takings Clause. 20 1
The roots of the regulatory takings doctrine are invariably
traced to Justice Holmes's 1922 opinion in Pennsylvania Coal Co.
v. Mahon.20 2 At issue was a Pennsylvania statute prohibiting coal
mining techniques that could result in the subsidence of land
under houses (among other things). 20 3 Practically speaking, this
meant that the mining companies had to leave pillars of coal in
the ground in order to support the land above it.204 Holmes
recognized that "[g]overnment hardly could go on" if it could not
regulate in such a way as to diminish property values. 205 But
"[w]hen it reaches a certain magnitude, in most if not in all cases
there must be an exercise of eminent domain and compensation to
sustain the act. So the question depends upon the particular
facts."206 He concluded, famously, with an amorphous standard.

"[I]f regulation goes too far it will be recognized as a taking." 207
At the time, this was a departure from the Court's traditional
rule-like interpretation of the Takings Clause, which did not
recognize that regulation could amount to a taking. In the 1887
case of Mugler v. Kansas, the Court had refused to consider the
complete destruction of the value of a brewery by a state
prohibition law as a violation of due process. 20 8 The Court
reasoned that even though brewing was legal when the brewery
was built, the owners could have known that this was subject to

201 See Lingle, 544 U.S. at 539 (describing regulatory takings doctrines as designed
to catch "functional[] equivalent[s]" of physical takings).
202 Pa. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).
203 Id.
at 412-13.
205

Id. at 415.
Id. at 413.

206

Id.

207

Id. at 415.

204

Mugler v. Kansas, 123 U.S. 623, 669-70 (1887). The case was analyzed under
substantive due process and it predated "incorporation" of the Fifth Amendment.
Nonetheless, the reasoning of the Court still points to a very different conception of the
constitutional protection of property rights than that embraced by the modern Court.
208
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regulation to protect health, welfare, and morals. 20 9 Likewise,
while traditionally a complete flooding of a person's property could
give rise to a takings claim, 2 10 the fact that the government
diminished the value of someone's property by causing erosion
211
damage was not compensable.
The Mahon standard was an innovation in takings
jurisprudence, but it was not for a while afterwards that the seed
planted in Mahon blossomed. While some in hindsight see it as
the beginning of an unbroken line of jurisprudence, 212 this is not
quite right. From 1922 until 1935, the case was cited now and
then but not for a distinct principle of regulatory takings. From
1935 until 1958, there is only one obscure reference to the case in
a dissent. It was only after 1958, and really only in the 1970s, that
regulatory takings became enshrined in the constitutional
pantheon and Mahon came to be seen as important. 213 In fact,
prior to 1986, there were only somewhere between four and six
cases in which the Court found a regulatory taking to have
occurred (depending on how one counts). 2 14 And the term
"regulatory 'taking[]"' was not used by the Supreme Court until
1981.215

This history has been debated in the literature. 216 The
disagreement
that exists, however, centers around the
209

Id.

at 668-69. This is similar to the modern analysis of regulation to abate a

nuisance, but it goes far beyond nuisance activities to sweep in things like brewing.
210

Pumpelly v. Green Bay Co., 80 U.S. 166, 177-78 (1871).

211

Bedford v. United States, 192 U.S. 217, 224-25 (1904). This case was decided

after the incorporation of the Fifth Amendment in Chi., Burlington & Quincy R.R. Co.
v. Chicago, 166 U.S. 226 (1897).
212 See Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 508 (1987)
(Rehnquist, C.J., dissenting).
213 Robert Brauneis, "The Foundation of Our 'Regulatory Takings' Jurisprudence'"
The Myth and Meaning of Justice Holmes's Opinion in Pennsylvania Coal Co. v.
Mahon, 106 Yale L.J. 613, 665 (1996).
214 Id. at 615. The candidates are Loretto v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419 (1982), Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155
(1980), Kaiser Aetna v. United States, 444 U.S. 164 (1979), Armstrong v. United
States, 364 U.S. 40 (1960), Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555
(1935), and Pa. Coal Co. v. Mahon, 260 U.S. 393 (1922).
215 See San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 651 (1981)
(Brennan, J., dissenting).
216 Compare Brauneis, supra note 213 and Robert Brauneis, Response: Treanor's
Mahon, 86 GEO.L.J. 907 (1998) with William Michael Treanor, Jam for Justice Holmes:
Reassessingthe Significance of Mahon, 86 GEO. L.J. 813 (1998).
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interpretation and importance of Mahon early on in its history.
What is clear, however, is that the standard-like regulatory
takings doctrine did not come into its own until at least after 1960
and saw its apotheosis in cases such as Penn Central. In this way,
Mahon was like Yick Wo, an early statement of a new standardlike application of a constitutional provision that did not become
very significant until decades later.
This gradual movement towards interpreting the Takings
Clause as a standard in order to combat opportunism in the
regulatory realm again tracks the growth in the institutional
legitimacy and strength of the Court. While the change took place
later than in the other two examples, the same general pattern
holds-standards become more of an option as the Court's
strength increases.
III. CONSTITUTIONAL RULES
As the preceding Parts have demonstrated, the Supreme
Court deploys constitutional standards to prevent state
opportunism. And the Court's willingness to do so has grown along
with the institutional strength of the court.
Why then are there so many areas of constitutional law that
continue to be rule based? And is this choice between rules and
standards really about institutional strength, or is it about the
political leanings of the Court? This Part addresses these
questions in turn.
A. The Continued Vitality of Rules
Constitutional standards have become more common over
time, but there are still rules everywhere. The increasing strength
of the Court has given it more opportunity to employ standards,
but it still does not do so across the board. What can explain this?
One response would be to follow Professor Carol Rose in
saying that rules and standards-"crystals" and "mud"-are
locked in a never-ending back and forth that follows its own
internal logic. 217 This may well be true, but there is an even

217 Rose, supra note 26, at 590-97; see also Aziz Z. Huq & Jon D. Michaels, The
Cycles of Separation-of-PowersJurisprudence,126 YALE L.J. 346 (2016) (arguing that
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simpler explanation: rules simply work better in some areas. The
rationale for standards or fuzzy rules that has been expounded
here is to prevent opportunism. There are, of course, other reasons
that standards may be preferable in certain circumstances, but
this justification only applies in areas where opportunism is a
concern.
In areas where opportunism is not a major concern, where
there is not a great risk that sophisticated parties will make the
uncommon common, then this reason to favor standards does not
exist.
But rules persist even within the areas of law discussed in
this article. For example, there are two rule-like carve outs to the
general Penn Central balancing test for regulatory takings. The
Loretto2 s rule provides that a physical occupation of real property
is a per se taking, 2 9 while the Lucas220 rule provides that a
complete deprivation of the value of real property through
221
regulation is a per se taking.
This should be unsurprising. Remember that the use of
standards as anti-evasion mechanisms grew up around rules that
states and others might evade. Just because an anti-evasion
standard has grown up around the Thirteenth Amendment does
not mean that we should expect the core prohibition on slavery to
turn from a rule to a standard. As in the tax law where anti-abuse
standards surround the rules that govern the normal situation,
constitutional standards surround the core constitutional rules.
In fact, pure constitutional standards might themselves
invite opportunism by sophisticated parties. 222 An example of this
is the evolution of the doctrine relating to police interrogation.
Under the older voluntariness test, 223 the Court monitored
interrogation through a standard derived from due process. This
standard was susceptible to abuses and was not effective at

the Supreme Court cycles between using rules and standards in separation-of-powers
cases).
218 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 426 (1982).
219

Id.

Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992).
Id. However, the Lucas rule still contains an exception for deprivations in line
with background principles of common law.
222 See, e.g., Mnookin & Kornhauser, supra note 40.
223 This test still exists in addition to the newer Mirandarule.
220

221
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combating opportunistic police behavior. Since this was
insufficient to prevent continued police abuses, in Miranda v.
Arizona224 the Court laid down a bright-line rule to govern police
interrogation through the Fifth Amendment by requiring certain
explicit warnings. 22 5 Interestingly, though, by providing for the
insertion of another sophisticated party (the lawyer), the rule
actually operates in ways similar to a standard by providing for
continuous monitoring of the actual circumstances of
interrogation, rather than a solely rule-based regime. Also, the
Miranda doctrine is full of other standards designed to prevent
police exploitation of the hard-edged rules in the opinion itself. For
example, the tailoring of what constitutes "custody"226 is done
through standards.
Another possibility for why rules may persist is ideological
aversion to the use of standards.
B. IdeologicalAversion
Till now, I have treated opportunism as an obvious problem
and proceeded as if the only question is how to respond. But what
if what I am describing as "opportunism" is better viewed as
individuals conforming their conduct to the law in the most
advantageous way? As Justice Scalia put it:
It is not the role of this Court to identify and plug loopholes.
It is the role of good lawyers to identify and exploit them, and
the role of Congress to eliminate them if it wishes.227

He was speaking of a statutory scheme, but the same impulse
applies to constitutional law. One might be tempted, then, to

Miranda v. Arizona, 384 U.S. 436 (1966).
Id. at 478-79.
226 See, e.g., Orozco v. Texas, 394 U.S. 324, 327 (1969) (finding the entrance of four
police officers into a suspect's bedroom in the middle of the night to constitute custody);
J.D.B. v. North Carolina, 564 U.S. 261, 270 (2011) (requiring that the age of a child
suspect be taken into account in determining if the child felt free to leave).
227 Am. Broad. Cos., Inc. v. Aereo, Inc., 134 S. Ct. 2498, 2517 (2014) (Scalia, J.,
dissenting). See also id. (derisively referring to "th'ol' totality-of-the-circumstances test
(which is not a test at all but merely assertion of an intent to perform test-free, ad hoc,
case-by-case evaluation)").
224
225
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associate standards with the liberal justices and rules with the
conservatives. 228 But this is not accurate.
There is a coherent position rejecting any attempt by courts
to use standards to prevent opportunism. For some, this stems
from a commitment to formalism as most consistent with the rule
of law, 229 while for others it is because of economic reasoning that

views rules as better for creating settled expectations. 230 But we
must be careful to separate this principled ideological opposition
to standards from more traditionally political opposition in specific
instances. The former is a minority view on the Court and is
different from resistance to anti-opportunism mechanisms that is
motivated by opposition to the specific outcomes.
Opposition to the use of a specific standard will cut across
traditional political lines. Conservative justices may eschew antiopportunism moves in cases involving the Reconstruction
Amendments, but that resistance is not usually motivated by a
general opposition to the use of standards. This political valence of
anti-opportunism standards, however, will not always be the
same. The examples used in this Article demonstrate this-in
regulatory takings, the political positions are roughly flipped, and
the Dormant Commerce Clause is a rather apolitical area of the
law. And broadening the lens, "liberal" justices were initially
resistant to constitutional balancing generally because of its
possibility for undermining individual rights. 23 1 In short, there is
no simple alignment between "liberal" outcomes and the use of
standards.
IV. OPPORTUNISM ELSEWHERE
The relationship traced in this article can help us to
understand constraints on the Supreme Court and the ways in
which it reacts to constitutional opportunism. Similar stories can
be told about the Court's use of standards to cabin opportunism by
the federal government. The atextual federalism principles that
228 See, e.g., Kennedy, supra note 26 (arguing that there is a natural affinity
between a preference for rules and conservative politics).
229 See, e.g., Scalia, supra note 31.
230 See, e.g., Kaplow, supra note 26.
231 Aleinikoff, supra note 100, at 943-44 (describing the debates of the 1950s and

1960s).
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the Court has enforced in recent decades against federal
legislation fit within this general framework, and it is
unsurprising that these doctrines have developed as the Court has
become stronger. 23 2 Likewise, the developing willingness of lower
courts to look beyond the text of President Trump's travel ban and
consider its intention is understandable in the same vein. 233 We

should expect such a pattern in the Court's jurisprudence to be
common in areas where sophisticated parties, that are able to
make the uncommon common, create a likelihood of opportunism.
But the dynamics of opportunism, institutional strength, and
the choice between rules and standards will play out across
different areas of law and in various settings. 234 Each of these
areas has its own history and deserves a fulsome exploration. In
this section, I note areas for future work developing this
framework.
A. DesigningAdministrative Agencies
Courts are, of course, only one of many institutions involved
in enforcing and applying the law. A variety of legislative schemes
create other administrative agencies or tribunals to adjudicate in
specific areas of law. And the enforcement of the law is entrusted
to a variety of institutions (prosecutors, administrative agencies,
and private individuals) at all levels of government.
One lesson of this Article is that how "strong" the legislature
should make an agency or tribunal depends in part on how much
232 See, e.g., New York v. United States, 505 U.S. 144, 188 (1992) ("The Federal
Government may not compel the States to enact or administer a federal regulatory
program."); Printz v. United States, 521 U.S. 898, 905 (1997) ("Because there is no
constitutional text speaking to this precise question, the answer to the . . . challenge
must be sought in historical understanding and practice, in the structure of the
Constitution, and in the jurisprudence of this Court.").
233 See, e.g., Int'l Refugee Assistance Project v. Trump, 2018 WL 894413 (4th Cir.
2018) (en banc) (detailing the history of challenges to the three versions of the ban and
concluding that plaintiffs were likely to succeed in their Establishment Clause
challenge to the third iteration); Washington v. Trump, No. C17-0141JLR, 2017 WL
462040, at *3 (W.D. Wash. Feb. 3, 2017) (issuing a nationwide temporary restraining
order finding the states likely to succeed on the merits of their constitutional claims);
Vayeghan v. Kelly, No. CV 17-0702, 2017 WL 396531, at *1-2 (C.D. Cal. Jan. 29, 2017)
(issuing a temporary restraining order as to an individual).
234 As discussed in Part I.A.3, commentators have discussed the use of antiopportunism standards in tax law, equity, and criminal law.
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the legislature wants the agency to apply standards. This, in turn,
depends in part on whether the relevant area is one in which

opportunism is a major concern, that is, whether it is an area in
which sophisticated actors can make the uncommon common.
There is a voluminous literature on agency design, much of
which focuses on the incentives of agencies and the competing
mechanisms Congress and the President use to exercise control
over them. 235 These and other considerations will obviously play a
role in what actual agencies end up looking like. But this Article
shows that the extent to which lawmakers are interested in
preventing opportunism should matter as well, even if this may
work at cross purposes with other considerations.
The lens of opportunism and institutional strength provides
an illuminating way to think about two aspects of administrative
agencies. First, it offers a way of looking at the extent to which
legislatures already do take the potential for opportunism into
account when creating agencies. Second, it suggests a way to
think about the effectiveness of agencies in preventing
opportunism.
This is not simply a matter of whether Congress makes
agencies "independent" in the technical sense of having heads
removable only for cause. In fact, as scholars have recently
235

See, e.g., Eric Biber, Too Many Things to Do: How to Deal with the Dysfunctions

of Multiple-Goal Agencies, 33 HARv. ENVTL. L. REV. 1 (2009) (evaluating agency design
options that respond to multiple-goal problems); Randall L. Calvert, Matthew D.
McCubbins & Barry R. Weingast, A Theory of Political Control and Agency Discretion,
33 AM. J. POL. SCI. 588 (1989) (modeling the dynamics of agency discretion); Jacob E.
Gersen, Designing Agencies, in RESEARCH HANDBOOK ON PUBLIC CHOICE AND PUBLIC

LAW (Daniel A. Farber & Anne Joseph O'Connell eds., 2010) (summarizing the
literature); John D. Huber, Charles R. Shipan & Madelaine Pfahler, Legislatures and
Statutory Control of Bureaucracy, 45 AM. J. POL. SCI. 330 (2001) (discussing the
reasons legislatures might use detailed statutes to control agencies); Elena Kagan,
PresidentialAdministration, 114 HARV. L. REV. 2245 (2001) (discussing the competition
between different branches of government to control the bureaucracy and the recent
trend of strengthened presidential control); Matthew D. McCubbins, Roger G. Noll &
Barry R. Weingast, Structure and Process, Politics and Policy: Administrative
Arrangements and the Political Control of Agencies, 75 VA. L. REV. 431, 432 (1989)
("Structure and process are regarded as important in determining the relative
influence of different interests in the decisionmaking [sic] process, as well as the
balance of influence between the President and Congress."); Matthew C. Stephenson,
Optimal Political Control of the Bureaucracy, 107 MICH. L. REV. 53 (2008) (arguing that
some bureaucratic insulation from political control results in policy outcomes that more
closely track the median voter's preferences).
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argued, it is more helpful to think of agency independence as a
236
continuum with a variety of structural independence features.
In addition to the classic criteria of removal protection and a
specified tenure, agencies can be classified by other factors
including their leadership structure, the extent to which they are
subject to centralized Office of Management and Budget control,
their budget authority, litigation authority, and adjudication
237
authority.
An unexplored issue in the complex struggle of agency design
is the extent to which an agency is regulating sophisticated
parties that might engage in opportunism. Investigating the
numerous design choices facing lawmakers with an eye to
preventing evasion could illuminate these choices and help
lawmakers better design agencies.
B. Other Legal Systems
One of this article's starting points for considering
opportunism was Smith's work on equity as it existed in England
or in the pre-merger United States. Equity arose in England as a
way of mitigating the harshness of the common law writ system.
In the beginning, litigants who felt that what the law courts had
done was unfair could appeal directly to the King and he would
dispense justice. Eventually he delegated this function to the
Chancellor and the parallel system of justice administered by the
Chancellor grew into what is now known as equity. 2 38 The
Chancellor was a powerful, usually clerical, figure who had wide
powers.2 39 This is as we would expect. Since equity is standardlike in its opportunism-catching role, we would expect that a
strong institution would be a prerequisite for equity.
Contrasting this with the situation in Civil Law countries
makes the institutional constraint clearer. The Civil Law
countries (especially France) did not trust the courts and sought to
always reduce them to the most mechanistic application of rules to

Kirti Datla & Richard L. Revesz, Deconstructing Independent Agencies (and
Executive Agencies), 98 CORNELL L. REV. 769, 773 (2013).
237 Id. at 784-812.
238 See SARAH WORTHINGTON, EQUITY 8-13 (2d ed. 2006).
239 Id.
236

128

MISSISSIPPILAW JOURNAL

[VOL. 87:2

facts possible. 240 Certainty was the supreme value sought by these
systems. As such, there is no equity in the Civil Law. It has been
said that "the civil law today is what the common law would look
like if there had never been a court of chancery in England." 241
This corroborates the story that has been told here. Civil law
countries have kept their courts intentionally weak. This has
limited the range of options available to them in order to cabin
opportunism, meaning that they are without equity-like features.
Interestingly, this effect on judicial independence exists even
across state courts within the United States. States that were
initially governed by a Civil Law legal system (either by France,
Spain, or Mexico) still have less independent (and lower quality)
judiciaries than states that were initially settled under a Common
242
Law System.
In addition to this broad observation about the differences
between Common Law and Civil Law systems, there is the more
specific question of how other federal systems deal with
opportunism. Any federal system faces the possibility that some of
the sub-national units will opportunistically evade the constraints
on it in order to free ride on other sub-national units or to
disadvantage groups or individuals. A constitutional designer will
face a range of options for how to head off this problem of subnational opportunism that can be categorized on a spectrum
ranging from pure rules to pure standards and many shades in
between.
Similarly, the types of opportunism that other federal
systems face are similar to the types that have been discussed in
this article. For example, one of the perennial problems of
Brazilian federalism has been the aggressive competition among
states for industry, in the form of tax incentives, which ultimately
hurts the entire country by creating a race to the bottom. 243 The
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34-38 (3d ed. 2007).
241 Id. at 51.
242 Daniel Berkowitz & Karen Clay, The Effect of JudicialIndependence on Courts:
Evidence from the American States, 35 J. LEGAL STUDS. 399, 430-31 (2006).
243 OtAvio Soares Dulci, Guerra Fiscal, Desenvolvimento Desigual e Relagdes
Federativasno Brasil, 18 REV. DE SOCIOLOGIA E POLfTICA 95 (2002). The tax incentives
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"fiscal war"244 heated up especially in the late 1990s despite the
fact that such tax incentives were nominally illegal. 245 States

competed for new industry (especially automobile manufacturing)
in a way that severely reduced the overall tax base and deepened
existing inequalities between states. 246 This rampant evasion of
federal norms benefitted individual states in the short term but
hurt the country as a whole and all states in the long term.
And sub-national evasion of protections for minority groups is
one of the central difficulties in post-conflict, divided-society
federalism. Sub-national units are often created to give various
groups regions where they can control many government
functions. Examples of diverse states that have adopted
federalism at least in part as a response to this diversity (and to
varying degrees of success) include Nigeria, Ethiopia, and India,
and federalism has been suggested as a solution in an even wider
range of countries. But what about groups that are "stranded" in
the "wrong" sub-unit? Or what about minority groups that are too
small to have their own sub-national unit? Both of these problems
are significant in, for example, Ethiopia's new and fragile federal
experiment. Minority groups living in "other" units are not well
represented 247 and many smaller ethnic groups do not have their
"own" units. 248

To deal with these problems, countries have adopted a wide
range of mechanisms, including constitutionally prescribed
conflict preemption, 249 the ability of the national government to

generally took the form of reductions in the ICMS ("Imposto sobre Circulaqdo de
Mercadorias e Serviqos").
244 "Guerra fiscal."
245 Ricardo Varsano, Brazil: Tax Reform and the "Fiscal War" in the Federation, 1
FED'NS 1, 2 (2001).
246 Soares Dulci, supra note 243, at 98; Ricardo Varsano, A GuerraFiscal do ICMS:
Quem Ganhae Quem Perde, 15 PLANEJAMENTO E POLITICAS PUBLICAS 3 (1997).

247

YONATAN TESFAYE FESSHA, ETHNIC DIVERSITY AND FEDERALISM: CONSTITUTION

MAKING IN SOUTH AFRICA AND ETHIOPIA 219-20, 227-29 (2010).
248

Alem Habtu, Multiethnic Federalism in Ethiopia: A Study of the Secession

Clause in the Constitution, 35 PUBLIUS 313, 320 (2005).
249 See, e.g., CONSTITUTION OF NIGERIA (1999), § 4(5) ("If any Law enacted by the

House of Assembly of a State is inconsistent with any law validly made by the National
Assembly, the law made by the National Assembly shall prevail, and that other Law
shall, to the extent of the inconsistency, be void.").
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reorganize sub-national units,2 50 and the power of the national
government to cancel sub-national legislation. 251 These and many
other mechanisms vary in the institutions that implement them
as well as along the rule-standard continuum. Future work can
explore these dynamics and how successful various solutions have
been around the world.

250 See, e.g., INDIA CONST. art. 3 ("Parliament may by law-(a) form a new State by
separation of territory from any State or by uniting two or more States or parts of
States or by uniting any territory to a part of any State; (b) increase the area of any
State; (c) diminish the area of any State; (d) alter the boundaries of any State; (e) alter
the name of any State[.]"). For the history of how the provision has been used to
respond to communal tensions, see GRANVILLE AUSTIN, WORKING A DEMOCRATIC
CONSTITUTION: THE INDIAN EXPERIENCE 154-56 (1999), and STANLEY WOLPERT, A NEW
HISTORY OF INDIA 431 (2004).
251 For example, the powers of reservation and disallowance in the Canadian
system, which have not been used in many decades. See J. R. Mallory, The LieutenantGovernor's DiscretionaryPowers: The Reservation of Bill 56, 27 CANADIAN J. ECON. &
POL. SCI. 518, 518-19 (1961); Eugene Forsey, Disallowance of Provincial Acts,
Reservation of Provincial Bills, and Refusal of Assent by Lieutenant-Governors Since
1867, 4 CANADIAN J. ECON. & POL. SCI. 47, 48 (1938); John T. Saywell, Reservation
Revisited:Alberta, 1937, 27 CANADIAN J. ECON. & POL. SCI. 367, 367-68 (1961).

