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INTRODUCTION
"It's a game. A test, of sorts. For determining whether
something is a machine, or a human being."
-

The Imitation Game'

"[Tihe time has come to figure out which of these cases are
real and which of them aren't."
2
- The Honorable Barbara Rothstein

Despite accounting for roughly half the modern federal
docket, mass tort multidistrict litigation (MDL) remains an
ethical, procedural, and monetary minefield 3 Rather than
viewing that field as one in which "rich corporation[s]" use
MDL to abuse civil procedure, revealing a "glaring deficiency"
of tort law, 4 we show how many challenges in MDL result from
5
the incentive structure MDL creates for potential plaintiffs.
The low marginal costs required to file plausible-seeming

I THE IMITATION GAME (Black Bear Pictures 2014).
2 In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1226
(9th Cir. 2006).
3 For a more colorful metaphor, see Martin H. Redish & Julie M. Karaba, One
Size Doesn't Fit All: Multidistrict Litigation, Due Process, and the Dangers of
Procedural Collectivism, 95 B.U. L. REV. 109, 111 (2015) ("MDL involves
something of a cross between the Wild West, twentieth-century political smokefilled rooms, and the Godfather movies."). We use the term "mass tort" loosely,
meaning widespread but independent potential injuries with a possible remedy in
principles of tort law. See Deborah R. Hensler & Mark A. Peterson,
Understanding Mass Personal Injury Litigation: A Socio-Legal Analysis, 59
BROOK. L. REV. 961, 966 (1993) (distinguishing mass torts from "ordinary, highvolume litigation").
4 See Frank M. McClellan, The Vioxx Litigation: A Critical Look at Trial
Tactics, the Tort System, and the Roles of Lawyers in Mass Tort Litigation, 57
DEPAUL L. REV. 509, 510 (2008) (discussing the Vioxx MDL settlement).
5 Defendants in MDL surely bear responsibility for difficulty, but defendantside problems are often those common to any litigation, such as reluctance in
discovery. E.g., In re Pradaxa Prods. Liab. Litig, No. 3:12-md-02385-DRH-SCW,
2013 U.S. Dist. LEXIS 173674, at *4-5 (S.D. Ill. Dec. 9, 2013) ("Almost since its
inception, this litigation has been plagued with discovery problems primarily
associated with misconduct on the part of the defendants. The Court is
continuously being called upon to address issues relating to untimely, lost,
accidentally destroyed, missing, and/or 'just recently discovered' evidence."). Our
focus is on the challenges unique to MDL, whose defining feature is numerosity
on the plaintiff-side.
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complaints, the high defendant and court-borne costs to screen
complaints, and the asymmetry of many-on-one settlements
create strong incentives to file frivolous cases within MDL.6 To
borrow a concept from computer science, these incentives make
much contemporary MDL practice an "imitation game" in
which vast resources are spent screening credible cases from
credible-seeming "fakes," 7 such as when the plaintiffs
complaint is filed multiple times by different attorneys.8 These
6 While our focus is on the legal interplay between ethical and procedural
rules and the incentive structure created by MDL, we find the language of
economics instructive in describing these issues. See GUIDO CALABRESI, THE
FUTURE OF LAW AND ECONOMICS: ESSAYS IN REFORM AND RECOLLECTION 2-6

(2016) (describing both the "Law and Economics" and "Economic Analysis of Law"
traditions; in Calabresi's terminology we offer the latter). By "transaction costs"
we mean, e.g., the costs involved in motion practice and negotiation to resolve the
claim, as well as the indirect costs involved in gathering information, the cost in
time and money researching the law applicable to the plaintiffs claims, the facts
relating to the plaintiffs injury, and finding whether the plaintiff filed duplicate
claims within the MDL. See generally Steven G. Medema & Richard 0. Zerbe, Jr.,
The Coase Theorem, in ENCYCLOPEDIA OF LAW AND ECONOMICS, VOLUME I: THE
HISTORY AND METHODOLOGY OF LAW AND ECONOMICS 855-57 (Boudewijn

Bouckaert & Gerrit De Geest eds., 2000) (discussing the debate over what counts
as "transactions costs"), http://reference.findlaw.com/lawandeconomics/0730 -thecoase-theorem.pdf [https://perma.cc/VUS2-MERT].
7 By "credible," we mean at least potentially suitable for trial. A case in MDL
is at least potentially suitable for trial when it represents a non-duplicate claim
that is not clearly barred by the supervising court's interpretation of the statute
of limitations, and represents a plaintiff who at least plausibly suffered the injury
at issue in the MDL.
8 An Imitation Game is a theoretical construct devised to measure the
intelligence of a computer. In the game, an interrogator converses with a
sophisticated computer and a human through writing, without knowing their
identity. The aim of the interrogator is to tell human from machine, and the
computer's "intelligence" is measured by the interrogator's difficulty in doing so.
See A. M. Turing, Computing Machinery and Intelligence, 59 MIND 433, 433-34
(1950) (proposing the original idea of an imitation game, based on a party game to
determine the gender of a hidden player). See generally Ayse Pinar Saygin, Ilyas
Cicekli & Varol Akman, Turing Test: 50 Years Later, 10 MINDS AND MACHINES
463 (2000) (reviewing history and application of Turing's theory). For a modern
example, litigation against the affair-arranging website Ashley Madison accuses
it of using "fembots" to chat with male customers. That some men could not tell
the difference between computers and women speaks volumes about both the
state of artificial intelligence and the scrutiny one seeking an extra-marital affair
apparently applies to conversation. See, e.g., Scott Timberg, The (Very Human)
Secret of Ashley Madison's Fembot Success, SALON (Aug. 31, 2015, 7:59 PM),
http://www.salon.com/2015/08/3 1/the-very-human-secret_of-ashley-madisons-fe
mbot-success/ [https://perma.cc/82TF-4ZZZ].
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"imitation" cases are costly to screen because quality claims
and frivolous suits are both mass-produced in MDL and,
without deep questioning, appear similar. The immense cost of
screening these cases has resulted in a steady stream of
extraordinary rulings by MDL courts frustrated by a system
designed, ironically, to decrease the costs of mass litigation
through centralization.9
This Article examines why MDL generates these
outcomes, why they persist across defendants, product
categories, and forum courts, and what the Fairness in Class
Action Litigation Act (FCALA) and similar case management
changes offer in response. 10 Our answer is rooted in the
asymmetric economic incentive structure in MDL and the
relationship between that structure and procedural rules
developed for efficiency outside mass-litigation. While there
are other economic issues at play in MDL, such as the
principal-agent difficulties inherent in a lawyer acting as agent
for thousands of litigant-principals 1 or the potential lemons
problem created by settlement opt-outs,' 2 much of the need for
agency and lemons analysis stems from the underlying
structural costs to acquire and resolve plaintiff claims. Lemons
analysis reflects a broader trend in the MDL literature, which

9 See infra notes 16-34 and accompanying text (discussing recent MDL
orders).
10 Fairness in Class Action Litigation and Furthering Asbestos Claim
Transparency Act of 2017, H.R. 985, 115th Cong. § 105 (2017) (requiring Lone
Pine-style proof early in litigation).
11 In particular, the large number of plaintiffs who may be represented by a
single attorney gives those principals no control over the litigation. See Andrew
D. Bradt & D. Theodore Rave, The Information-ForcingRole of the Judge in
Multidistrict Litigation, 105 CALIF. L. REV. 1259, 1263 (2017). For example, in
asbestos litigation some attorneys may represent more than 10,000 clients. See
JACK B. WEINSTEIN, INDIVIDUAL JUSTICE IN MASS TORT LITIGATION: THE EFFECT
OF CLASS ACTIONS, CONSOLIDATIONS, AND OTHER MULTIPARTY DEVICES 54 (1995).
12 A lemons problem is potentially created because mass settlement gives
incentive for only weak claims to settle, while larger claims go to trial. S. Todd
Brown, Specious Claims and Global Settlements, 42 U. MEM. L. REV. 559, 560
(2012). See generally George A. Akerlof, The Market for "Lemons"- Quality
Uncertainty and the Market Mechanism, 84 Q. J. ECON. 488 (1970).
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fixates on analyzing settlement while largely ignoring the
13
economic structure setting the stage for settlement.
In MDL, the fixed costs of developing litigation through
retention of experts, discovery, and development of causality
theories are centralized, saving costs compared to running
thousands of one-off cases. 14 Plaintiffs' attorneys
not
performing common benefit work do not bear these costs,
except through any settlement funds retained to compensate
others. In addition to the substantive issues of the lawsuit,
many of the countless minor costs in developing litigation are
removed for the marginal MDL plaintiff. These include finding
the correct way to serve process, which can be a sub-litigation
itself, developing
appropriate
language to include in
complaints, deciding which causes of action to pursue, and presuit negotiation. With ready-made, one-size-fits-most litigation
available, the primary cost borne by many plaintiffs' attorneys
is the marginal cost of advertising for clients and the effort to
update a small set of factual allegations in an available
15
complaint.
When the structure of the litigation creates incentives to
file claims without traditional screening, procedural and
ethical rules developed with the assumption of plaintiff-side
investment in a claim become inadequate. 16 For example, in
13 E.g., Bradt & Rave, supra note 11, at 1265 (proposing that MDL judges
assume an "information-forcing" role in the settlement process); Elizabeth
Chamblee Burch, Judging Multidistrict Litigation, 90 N.Y.U. L. REV. 71, 73-75
(2015) (discussing practical concerns for judges supervising MDL, such as
selection of steering committees and attorney compensation in settlement);
Howard M. Erichson, The Role of the Judge in Non-Class Settlements, 90 WASH.
U. L. REV. 1015, 1016 (2013) (discussing power of MDL judges to "approve"
settlements); Alvin K. Hellerstein, James A. Henderson, Jr. & Aaron D. Twerski,
Managerial Judging: The 9/11 Responders' Tort Litigation, 98 CORNELL L. REV.
127, 129 (2012) (describing Judge Hellerstein's role in resolving the 9/11
responder litigation).
14 While mass torts are generally litigated in parallel proceedings at the state
and federal level, we focus on the federal MDL process and the Federal Rules for
simplicity. Similar arguments apply to state-level mass-tort proceedings.
15 Some
plaintiffs' attorneys might also skip this step. See In re
Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1225 (9th Cir.
2006) (noting that hundreds of cases had been filed with a single complaint, with
no factual detail on the individual plaintiffs).
16 See generally DOUGLAS W. ALLEN,
THE INSTITUTIONAL REVOLUTION:

MEASUREMENT AND THE ECONOMIC EMERGENCE OF THE MODERN WORLD (2012)
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the Mentor Corp. surgical mesh MDL,1 so many meritless tagalong cases were filed that the court issued the following
statement:
The Court has spent considerable time in this MDL
deciding summary judgment motions when plaintiffs
counsel should have known that no good faith basis existed
for pursuing the claim to the summary judgment stage.
Some of these cases involved claims that were clearly
barred by the applicable statute of limitations. In others,
plaintiff's counsel was unable to identify a specific
causation expert or point to other evidence to create a
genuine factual dispute on causation. And in some cases,
counsel threw in the towel and did not even bother to
respond to the summary judgment motion. Nevertheless,
the Court had to waste judicial resources deciding motions
in cases that should have been dismissed by plaintiffs
counsel earlier-cases that probably should never have
18
been brought in the first place. Enough is enough.
In this example, a traditional procedural rule (summary
judgment under Rule 56) wasted judicial resources screening
numerous "copy-and paste" cases for which summary judgment
was not designed. 19
(describing the evolution of efficient institutions as a response to scarce
resources). For example, the recent inclusion of proportionality in discovery in the
Federal Rules was a response to the use of information as a bludgeon-through
disproportionate discovery-to disadvantage parties. See, e.g., Elizabeth D.
Laporte & Jonathan M. Redgrave, A Practical Guide to Achieving Proportionality
Under New Federal Rule of Civil Procedure 26, 9 FED. CTS. L. REV. 19, 44 (2015)
("Many of the complaints (such as discovery being overly burdensome or
objections being obtuse) . . . express a genuine concern that unfocused discovery
in the electronic age can make litigation unaffordable for all but the most affluent
parties.").
17 This Article uses "MDL" as shorthand for both "multidistrict litigation"
itself and the individual litigations, as in "the Zoloft MDL." This is standard
practice in the field.
is In re Mentor Corp. Obtape Transobturator Sling Prods. Liab. Litig., No.
4:08-MD-2004 (CDL), 2016 WL 4705807, at *1 (M.D. Ga. Sept. 7, 2016)
[hereinafter Mentor Corp. Order]. See also Paul Barrett, Lawyers Warned They
May Pay for Filing Frivolous Suits, BLOOMBERG (Sept. 12, 2016, 5:00 AM),
https://www.bloomberg.com/news/articles/2016-09.12/lawyers-warned-they-maypay-for-filing-frivolous-suits [https://perma.cc/BK5Q-X2ME].
19 On the development of summary judgment and its modern application, see
Stephen B. Burbank, Vanishing Trials and Summary Judgment in Federal Civil

2018]

THE IMITATION GAME

Other courts have expressed similar frustration. While
screening questionable claims in the Fresenius Medical Care
dialysis MDL, the court told plaintiffs' counsel: "This is not a
game ....
I'm not opening up discovery to find a way to comply
with Rule 11 if you can't now." 20 In the Vioxx MDL, the court
responded to pushback on a Lone Pine order by noting "[s]urely
if Plaintiffs' counsel believe that such claims have merit, they
must have some basis for that belief . ...
21 In the
Phenylpropanolamine MDL, hundreds of cases had been filed
with an identical complaint. 2 2 The court noted,
Now, if there's an answer that for some reason, justifiable
reason really and truly all of those plaintiffs were exactly
the same and had the same injury from the same product
against the same defendant on the same day, if you can
convince me that that's the case, I will certainly not
dismiss the case. But the time has come to figure out
which of these cases are real and which of them aren't.23
These procedural difficulties reflect, and enable, ethical
problems for parties. In the traditional non-mass tort setting,
an attorney bears the costs of developing a plaintiffs case, and
then owes that plaintiff a corresponding duty to act reasonably
to maximize the plaintiffs recovery. 24 An attorney in a mass
tort setting, where little case screening is required or case
management expected, faces multiple ethical challenges,
including whether, under Rule 11, the individual's claim
Cases: Drifting Toward Bethlehem or Gomorrah?, 1 J. EMPIRICAL LEGAL STUD.
591 (2004). While defendants may be accused of employing their own "copy-andpaste" pressure, such as through mass-produced and unwarranted 12(b)(6)
motions, rulings in MDL have not focused on this potential for abuse.
20 Brian Amaral, Judge Wants More Info From Fresenius Dialysis Patients,
LAw360 (Dec. 14, 2016, 6:19 PM), https://www.law360.com/articles/872889/judgewants-more-info-from-fresenius-dialysis-patients
[https://perma.cc/3BPH -UR4E].
The court noted, "The defendants are at some point entitled to know about
specific causation .... What basis does a lawyer have to file a lawsuit?" Id.
21 In re Vioxx Prods. Liab. Litig., 557 F. Supp. 2d 741, 744 (E.D. La. 2008).
22 In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1225
(9th Cir. 2006).
23 Id. at 1226 (emphasis added).
24

E.g., MODEL RULES OF PROF'L CONDUCT r. 1.3 (AM. BAR ASS'N 1983) ("A

lawyer shall act with reasonable diligence and promptness in representing a
client.").
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should have been filed,2 5 and whether representation is
26
adequate.
The Yasmin & Yaz MDL provides a striking illustration.
In Dzik v. Bayer Corp., the plaintiff was prescribed Yasmin ten
months before suffering a blood clot, and so Bayer

"requested . . . an affidavit from Dzik's doctor substantiating

her use of the drug near the time of her injury."27 Dzik's
attorneys failed to respond to the discovery request within 15
months, and then failed to respond to notice that Dzik's case
was entering a case management track that would subject the
case to dismissal. 28 After Bayer filed a motion to dismiss,
Dzik's attorneys again failed to respond and the case was
dismissed. 29 After the dismissal-and two years of non-actionthe attorneys argued "excusable neglect" and asked the case be
reinstated. 30 The district court declined and, during appellate
oral argument, "Dzik's lawyers . . .explain[ed] that the job of a
plaintiffs lawyer 'consists of mostly nothing, sprinkled in with
the occasional update to the client.' Less should be expected of
them, they infer, in contrast with Bayer's lawyers, who have
31
'lived and breathed these cases."'

See Mentor Corp. Order, supra note 18, at *2 (noting that "[h]opefully, the
robust use of Rule 11 will help" screen "non-meritorious" cases in MDLs). We
group the court's inherent sanctions power and that from 28 U.S.C. § 1927 under
the general heading of "Rule 11" for simplicity. See 28 U.S.C. § 1927 (2012) ("Any
attorney or other person admitted to conduct cases in any court of the United
States or any Territory thereof who so multiplies the proceedings in any case
unreasonably and vexatiously may be required by the court to satisfy personally
the excess costs, expenses, and attorneys' fees reasonably incurred because of
such conduct."); Haeger v. Goodyear Tire & Rubber Co., 793 F.3d 1122, 1126 (9th
Cir. 2015) (discussing court's inherent power to sanction outside Rule 11).
26 See Burch, supra note 13, at 71 ("Repeat [plaintiff attorneys'] financial,
reputational, and reciprocity concerns can govern their interactions with one
another and opposing counsel, often trumping fidelity to their clients. Systemic
pathologies can result: dictatorial attorney hierarchies that fail to adequately
represent the spectrum of claimants' diverse interests, repeat players that trade
in influence to increase their fees, collusive private deals that lack a viable
monitor, and malleable procedural norms that undermine predictability.").
27 Dzik v. Bayer Corp., 846 F.3d 211, 213 (7th Cir. 2017).
28 Id.
29 Id.
30 Id. at 213-14.
31 Id. at 216 (emphasis added).
25
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Ethical challenges also stem from joint representation of
numerous plaintiffs, such as whether the plaintiffs are grouped
together appropriately, 32 and how to adequately represent each
plaintiff when receiving an aggregate settlement offer. 33 For
example, many MDLs are settled lump-sum with the plaintiffs'
attorneys rather than with individual plaintiffs. 34 If an
attorney represents thousands of individual plaintiffs, many
with cases not screened deeply for causality or statute-oflimitations problems, the attorney has the unwelcome, ethical
task of dividing the pie without deep information on the worth
of each claim. Representation itself may also be problematic. In
the Mirena MDL, a firm in California assembled a tranche of
clients from across the country and filed their complaints
together in California. Due to choice-of-law issues, this invoked
California's statute of limitations for their claims and barred
their recovery, which would have been possible had the cases
been filed elsewhere. The court noted:
Their attorneys filed their cases in California district
courts (for no reason the Court can discern other than
32 See Jeff Lingwall & Chris Wray, Fraudulent Aggregation: The Effect of
Daimler and Walden on Mass Litigation, 69 FLA. L. REV. 599, 600-01 (2017)
(discussing the procedural difficulties with aggregation of plaintiffs' claims across
state lines).
33 This ethical dilemma has received some commentary in the literature. E.g.,
Nancy J. Moore, The Case Against Changing the Aggregate Settlement Rule in
Mass Tort Lawsuits, 41 S. TEX. L. REV. 149, 160-63 (1999) (discussing
commentary on plaintiff-side ethics of mass-tort settlement). Many of these
challenges may appear in non-MDL litigation, but are exacerbated by the
incentives inherent in MDL.
34 See, e.g., Endo Int'l PLC, Annual Report 57 (Form 10-K) (Feb. 19, 2016)
("All [Master Settlement Agreements (MSAs)] are subject to a process that
includes guidelines and procedures for administering the settlements and the
release of funds. All MSAs have participation thresholds requiring participation
by the majority of claims represented by each law firm. If certain participation
thresholds are not met, then AMS will have the right to terminate the settlement
with that law firm. We expect that valid claims under the MSAs will continue to
be settled. However, we and our subsidiaries intend to vigorously contest pending
and future claims that are invalid or in excess of the maximum claim amounts
under the MSAs. We are also aware of a substantial number of additional claims
or potential claims, some of which may be invalid or contested, for which we lack
sufficient information to determine whether any potential liability is probable,
and such claims have not been included in our estimated product liability
accrual.").
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their California-based attorneys' convenience), which
under clear Second Circuit precedent (which California
Plaintiffs knew would apply given that this MDL had been
consolidated in this Court before they filed their lawsuits)
rendered California the forum state even after transfer to
this MDL . . . . The Court regrets this outcome. The
California Plaintiffs' claims will not be tested on the
merits because of a poor choice by their counsel as to
where to file. California Plaintiffs' counsel is directed to
provide a copy of this Opinion and Order to their affected
35
clients.
These issues on the plaintiff-side of the litigation
contribute to ethical difficulties for the defendant. The
defendant in the typical MDL is a corporate entity with legal
and ethical responsibilities toward its shareholders. In
particular, public corporations have a responsibility to provide
information to shareholders through accurate
financial
reporting. Also, MDL liability is generally large and would be
37
considered material under GAAP36 and SEC regulations.
Reporting MDL liability is difficult for at least two reasons.
First, corporate defendants face the balancing act of
transparency to shareholders while maintaining secrecy for
settlement. 38 Second, if the defendant does decide to settle, it
35 In
re Mirena IUD Prods. Liab. Litig., No.13-MD-2434 (CS), 2015 WL
144214, at *6, *8 (S.D.N.Y. Jan. 9, 2015).
36 GAAP
stands for "generally accepted accounting principles". DAVID R.

HERWITZ & MATTHEW J. BARRETT, MATERIALS ON: ACCOUNTING FOR LAWYERS 154

(4th ed. 2006) ("GAAP reflects a consensus of what the accounting profession and
financial community consider good accounting practices.").
37 See 17 C.F.R § 229.103 (2016) (requiring factual disclosure about non"ordinary routine" litigation claiming damages exceeding 10 percent of current
assets); 17 C.F.R. § 229.303 (2016) (requiring reporting of litigation contingencies
if they will have a material impact on revenue); J. DAVID SPICELAND, MARK W.
NELSON & WAYNE B. THOMAS, INTERMEDIATE ACCOUNTING 22 (9th ed. 2017)
(noting that under GAAP "financial information is material if omitting it or
misstating it could affect users' decisions"); Jamie L. Yarbrough, Mind the GAAP.
Moving Beyond the Accountant-Attorney Treaty, 92 TEX. L. REV. 749, 751 (2014)
("Item 303 requires litigation contingencies to be discussed ... to the extent that
the potential losses represent a 'known . . . uncertaint[y] ...
that the registrant
reasonably expects will have a material . . . impact on . . . revenues."') (quoting 17

C.F.R. § 229.303 (2013)).
38 See, e.g., M. Eric Anderson, Talkin' 'Bout My Litigation-How the Attorney
Response to an Audit Inquiry Letter Discloses as Little as Possible, 7
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faces the additional hurdle of maintaining appropriate
39
litigation reserves in the face of duplicate plaintiff claims.
Duplicate plaintiffs are a widespread challenge in MDL
and are difficult to resolve and account for during settlement.
Suppose the defendant settles confidentially with one plaintiff,
and then discovers that same plaintiff represented in the
inventory of another attorney. The settlement's confidentiality
agreement may prevent the defendant from even informing the
second attorney of who else represented the plaintiff.
Incorrectly estimating the number of duplicate claims may
artificially
inflate
a
defendant's
earnings, providing
shareholders and potential investors misguided information
about the corporation's financial health. 40 For example, when
American Medical Systems settled its pelvic mesh MDL, it
underestimated the true settlement value of its claims by $401
41
million based on its assumptions of duplicate claims.
One common approach to solving these problems
essentially abandons traditional ethical rules governing the
attorney-client relationship. This is "common practice" in mass
tort litigation, entailing "ignor[ing] ethical problems in the
name of expediency." 42 Rather than ignoring ethical problems,
we suggest altering the incentives that create these challenges
in the first place. While there are no simple solutions to the
TRANSACTIONS: TENN. J. Bus. L. 143, 143-44 (2005) ("In the context of responding
to an audit inquiry letter, an attorney's most basic fear is that any evaluation or
assessment of a client's liability, or any estimate that the attorney might make,
concerning a specific claim will be disclosed to an adversarial party and used
against the client in a subsequent court proceeding.");Yarbrough, supra note 37,
at 754-55 (discussing the "treaty" between accountants and attorneys related to
disclosure of litigation-based liability and noting "in light of the very real
possibilities that disclosure could prejudice companies in ongoing litigation, the
ABA's position seems justified to protect the sanctity of the attorney-client
relationship").
39 Many plaintiffs change their names between filing claims, sign up with
pseudonyms, call multiple attorneys, and may not realize claims have been filed
on their behalf. That the plaintiffs' attorneys often do not realize this or
communicate the additional filings shows the low investigative costs employed
before filing in MDL.
40 See HERWITZ & BARRETT, supra note 36, at 384 (discussing calculations of
earnings per share).
41 See infra Section III.B (discussing financial reporting of settlement of the
AMS MDL).
42 WEINSTEIN, supra note 11, at 46.
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problems we describe in this Article, using flexibility in
existing rules through early case management orders offers the
potential to change the procedural framework that incentivizes
ethical problems. In particular, we argue for two changes to
the MDL landscape rooted in the idea of minimizing
transaction costs. 43 First, the supervising judges in MDL
should make clear from the beginning that Rule 11 standards
of professional conduct are expected for bringing suit within
the auspice of the MDL, and the specific consequences of
violations of Rule 11. Courts can also issue early Lone Pinestyle orders to shift a portion of the pre-trial screening burden
from the court to the plaintiff. 44 For instance, these orders
might require case-specific medical expert reports, raising the
bar on what is acceptable as a prima facie case within the MDL
and enforcing a significant aspect of Rule 11 without sanctions.
The remainder of the Article is organized as follows. The
following section discusses the evolution of mass tort MDL,
how a typical MDL proceeds in practice, and financial
reporting requirements for corporate defendants. The third
section examines the legal and ethical challenges inherent in
MDL. The fourth uses insights from transaction costs
economics to examine the structure of MDL and the incentives
it creates, and the fifth argues for managerial changes in MDL
responding to this structure. The final section concludes.
I. BACKGROUND: SETTLING AND REPORTING MDL LIABILITY
A. History and Practice of MDL
Congress formally created multidistrict litigation in 1968.
The immediate problem was a deluge of antitrust cases against
electrical equipment producers, resulting in the creation of the
"Coordinating Committee for Multiple Litigation of the United

43 See R. H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1, 19 (1960);
Medema & Zerbe, supra note 6, at 865.
44 See Acuna v. Brown & Root Inc., 200 F.3d 335, 340 (5th Cir. 2000) (noting
these orders "essentially require[] that information which plaintiffs should have
had before filing their claims pursuant to Fed.R.Civ.P. 11(b)(3)."); Lore v. Lone
Pine Corp., No. L-33606-85, 1986 WL 637507, at *1 (N.J. Super. Ct. Law Div.
Nov. 18, 1986).
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States District Courts" at the behest of Chief Justice Earl
Warren. 45 The Coordinating Committee lobbied Congress for a
statute, and 28 U.S.C. § 1407 was born, creating a "judicial
panel on multidistrict litigation" (JPML) with the purpose of
"consolidat[ing] pretrial proceedings" for cases with "common

questions of fact .

. . pending in different districts ....
46 The
statute itself is very short-it consists of only eight short
subsections-essentially creating the panel, giving it a few
guidelines about transferring cases, describing a procedure for
appellate review, and ending with some notes on antitrust
47
cases.
The brevity of the authorizing statute belies MDL's
significance in modern jurisprudence. As shown in Figure 1,
MDL has increased in frequency since its conception such that,
in mid-2017, there were over 125,000 active cases with pretrial
proceedings organized under authority of the JPML. 48 These
include 18 MDLs with over a thousand cases pending, and two

45 John G. Heyburn II, A View from the Panel: Part of the Solution, 82 TUL. L.
REV. 2225, 2226 (2008) (discussing the creation of JPML as a solution to meet
large influxes of civil actions in the 1960s); see also In re Phenylpropanolamine
(PPA) Prods. Liab. Litig., 460 F.3d 1217, 1230 (9th Cir. 2006) (discussing creation
of the JPML); Daniel A. Richards, An Analysis of the Judicial Panel on
Multidistrict Litigation's Selection of Transferee District and Judge, 78 FORDHAM
L. REV. 311, 314 (2009) (discussing creation of the JPML).
46 28 U.S.C. § 1407 (2012). The creation of MDL reflected general attention to
mass litigation in the 1960s. Two years before the creation of the JPML, the
modern form of Rule 23 was enacted, governing class action litigation. See Robert
G. Bone, Walking the Class Action Maze: Toward a More Functional Rule 23, 46
U. MICH. J.L. REFORM 1097, 1102 (2013) (describing evolution of Rule 23). The
1960s also reinforced the traditional split between aggregated mass actions and
class action litigation. See FED. R. Civ. P. 23 advisory committee's note to 1966
amendment, 39 F.R.D. 69, 103 (1966) ("A 'mass accident' resulting in injuries to
numerous persons is ordinarily not appropriate for a class action because of the
likelihood that significant questions, not only of damages but of liability and
defenses to liability, would be present, affecting the individuals in different ways.
In these circumstances an action conducted nominally as a class action would
degenerate in practice into multiple lawsuits separately tried.").
47 28 U.S.C. § 1407 (2012).
48 U.S. JUDICIAL PANEL ON MULTIDISTRICT LITIG., MDL STATISTICS REPORTDISTRIBUTION OF PENDING MDL DOCKETS BY ACTIONS PENDING (Aug. 15, 2017)
(noting 125,868 pending actions),
http://www.jpml.uscourts.gov/sites/jpml/files/Pending-MDLDockets_ByActionsPending-August-15-2017.pdf [https://perma.cc/L27K-FQYH].
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MDLs with over ten thousand cases pending. 49 These range
50
to
from cases related to the Deepwater Horizon oil spill,

Volkswagen's scheme to cheat emission testing, 51 and to stillongoing asbestos litigation. 52 Of the active cases, the largest
category by far relates to personal injury claims against
53
medical drug and device producers.
Due to the person-specific nature of injury related to drug
and device-based torts, these are particularly ill-suited for
class-action treatment, and are generally handled through
MDL.54

49 See id.
50 In re Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of Mexico, on

April 20, 2010, coordinated in the Eastern District of Louisiana under the
Honorable Carl J. Barbier, with 4,401 active cases. Id.
51 In
re Volkswagen "Clean Diesel" Marketing, Sales Practices, and Products
Liability Litigation, coordinated in the Northern District of California under the
Honorable Charles R. Breyer, with 1,708 active cases. Id.
52 In
re Asbestos Products Liability Litigation (No. VI), coordinated in the
Eastern District of Pennsylvania under the Honorable Eduardo C. Robreno, with
393 active cases (remaining from 192,077 total). Id.
53 Eight of the top ten MDLs by active case number concern medical drug and
device liability. Three of these eight concern pelvic mesh litigation, with over
40,000 active cases. Id.
54 See Jeremy T. Grabill, The Pesky Persistence of Class Action Tolling in
Mass Tort Multidistrict Litigation, 74 LA. L. REV. 433, 454 (2014) ("[W]hether
resulting from the lack of class cohesion, the existence of choice-of-law
complexities, or judicial discomfort with all-or-nothing trials, personal injury
claims are no longer certified as litigation classes.").
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Figure 1: Number of Terminated MDLs, by Year
Some notes on how MDL proceeds in practice may be
useful, especially given the often-opaque nature of MDL
proceedings. A typical MDL proceeding commences with
plaintiff-side advertising of a mass tort liability theory, such as
claims that a drug caused birth defects5 5 or a hip implant was
faulty. 56 Advertising for clients may extend from television ads

5- E.g., Goldwater Law Firm, Zofran Linked to Birth Defects I Zofran Lawsuit
I Goldwater Law Firm, YouTUBE (Jan. 26, 2015) ("Attention women who took the
drug Zofran while pregnant .... "),
https://www.youtube.com/watch?v=ZzpEZwwBO4;
Arentz Law Group, Zofran
Taken During Pregnancy May be Linked to Birth Defects TV Commercial,
YOUTUBE (Mar. 13, 2015) ("Attention women, Zofran has been linked to serious
birth defects ......
"), https://www.youtube.com/watch?v=AlAPAweEPys.
See
generally RICHARD A. NAGAREDA, MASS TORTS IN A WORLD OF SETTLEMENT 16
(2007) ("[P]laintiffs' lawyers often engage in substantial client recruitment even
earlier in the developmental process. They might not await the completion of the
immature stage but, rather, might combine the recruitment of clients in large
numbers with efforts to establish a credible threat to prevail at trial.").
56 E.g., Brian Loncar, DePuy Hip Replacement Lawsuit-Brian Loncar,
YOUTUBE (Oct. 8, 2010) ("Attention, after years of complaints about abnormally
high failure rates .... "), https://www.youtube.com/watch?v=UpT78S8CeOI. Early
strategy is coordinated between plaintiff firms. See, e.g., Zofran Lawsuit
Commercial, ZOFRAN LEGAL: PURSUING JUSTICE FOR ZOFRAN BIRTH DEFECT
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and YouTube videos, to social media campaigns and electionstyle campaign tactics. 57 Defense attorneys monitor advertising
and respond to new ad campaigns by developing response
strategies through reviewing the science (or lack thereof)
behind the claims, interviewing the defendant's employees
about the claims, and developing plans for the coming
litigation. 58 As the plaintiffs' attorneys begin to file cases
around the country, either the defendant or plaintiffs may
59
move to petition the JPML for consolidation.
If the JPML opts to transfer the cases for pretrial
proceedings, an MDL is established. At this point, 28 U.S.C. §
1407 offers courts little guidance on how to proceed. Typically,
the court establishes a "steering committee" of plaintiffs'
attorneys to guide the litigation. The steering committee
makes the major pretrial decisions for the numerous individual
plaintiffs, such as what to pursue in discovery, which experts

http://zofranlegal.com/lawsuit-commercial/
[https://perma.cc/FG2RXPAV] (last visited Feb. 8, 2017) ("ZofranLegal.com is sponsored by a national
alliance of plaintiffs' attorneys dedicated to the rights of parents and birth defect
survivors."). This was dramatized by John Grisham. See JOHN GRISHAM, THE
KING OF TORTS 122 (2003) ("Here's the scenario: You put together a group of fifty
or so plaintiffs, and file a big lawsuit on behalf of all Dyloft patients. At precisely
the same time, you launch a series of television ads soliciting more cases .... The
ads run coast to coast-quickie ads that'll scare folks and make them dial your
toll-free number right here in D.C., where you have a warehouse full of paralegals
answering the phones and doing the grunt work.").
57 See Exhibits to Memorandum of Law in Support of Motion to Enjoin Ex
Parte Solicitation of Class Members, In re Syngenta AG MIR162 Corn Litigation,
Case 2:14-md-02591-JWL-JPO (D. Kan. Feb. 17, 2017) (arguing that plaintiffs'
attorneys continued to solicit clients after class solicitation, and citing in support
advertising including "Fight Farmers Fight!" hats, a campaign-style recreational
vehicle tour, and meet-and-mingles).
58 See Ken Petty & Bob Manlowe, Cutting-Edge Approaches for Managing
Mass Tort Litigation in the New Millennium, 55 FDCC Q. 435, 438-39 (2005)
(discussing early litigation development strategy from the defendant's
perspective).
59 E.g., Brief in Support of Defendant Glaxosmithkline LLC's Motion for
Transfer of Actions Pursuant to 28 U.S.C. § 1407 at 1, 13, In re Zofran Prods.
Liab. Litig. (J.P.M.L. July 6, 2015) (Case Pending No. 83, Doc. 1-1) (seeking
transfer of Zofran-related cases to "[e]ither [Judge] Cynthia M. Rufe or [Judge]
Paul S. Diamond" in the Eastern District of Pennsylvania, the location of
defendant GSK's headquarters, "the most logical and convenient location for
these proceedings").
VICTIMS,

2018]

THE IMITATION GAME

147

to hire, and how to shape bellwether trials.6 0 Plaintiffs'
attorneys not on the steering committee or performing common
benefit work take a negligible back-seat role. They will file a
complaint, typically copied-and-pasted from those already in
the MDL with some alteration, help their plaintiff fill out a
plaintiff fact sheet, and monitor how the litigation progresses.
These late-coming cases can be problematic. Plaintiffs'
attorneys understand the large incentive for defendants to
settle globally, and so cases with less than exemplar merit may
be filed in hopes of essentially receiving nuisance settlements
en masse. The cost to defendants preparing and filing 12(b)(6)
or summary judgment motions for claims with even obvious
problems, such as statute of limitations issues, may exceed
their nuisance settlement value, especially if a defendant is
trying to put the litigation behind it.61 The most public recent
example of this is from the Mentor Corp. surgical mesh MDL
discussed in the Introduction. There, so many complaints with
little merit were filed that the court issued an order
admonishing plaintiffs' counsel that many cases "probably
should never have been brought in the first place. Enough is
enough." 62
At this point in the life-cycle of the MDL, much of the
effort proceeds like ponderous clockwork. From the plaintiffs'
side, most issues with service have been hashed out or ruled on
by the court, the complaints have been standardized, and the
procedure for moving cases into the MDL is clear. 63 From the
defendant's side, work on the MDL begins to require as much
spreadsheet and database skill as legal acumen. Complaints
filed outside the MDL are evaluated according to a
standardized set of criteria developed over the course of the
60 See Bradt & Rave, supra note 11, at 1271-72 (describing the role of the
plaintiffs steering committee in MDL).
61 We discuss these incentives in detail in infra Section IV.
62 Mentor Corp. Order, supra note 18, at *1.
63 For instance, large MDL proceedings may attract "pilot fish" on related
issues. The Mirena MDL was accompanied by a number of cases in which the
plaintiff alleged idiopathic intracranial hypertension rather than perforation.
These were not centralized with the MDL. See Thurmond v. Bayer Healthcare
Pharm., Inc., 649 Fed. Appx. 1003, 1004 (11th Cir. 2016) (discussing relationship
between plaintiffs case and the Mirena MDL).
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litigation, such as whether the plaintiff pleads the particular
type of injury being handled in the MDL, to evaluate whether
64
transfer is appropriate.
While this work is ongoing, the substance of the MDL is
litigated through disputes about discovery, the admission of
expert testimony, and bellwether trials. 65 In the typical drug or
device MDL, expert testimony on causality can make or break
the litigation, so the meat of pretrial litigation is a battle of the
experts. 66 If the plaintiffs survive summary judgment, based on
discovery and the court's Daubert motions, and if the defendant
is unwilling to settle, then the parties negotiate over which
plaintiffs to take to bellwether trials. These "test" trials
provide the parties a glimpse of how juries will view the
67
claims.
At some point in this process, the defendant may find it
advantageous to begin settlement discussions. The defendant's
goal is to achieve global peace at the lowest cost by convincing
a critical mass of plaintiffs to sign onto the settlement. 68 The
plaintiffs' goal in settlement discussions is to maximize the
size of the pie available to split among the plaintiffs, steering
committee, and lower-level attorneys in the litigation. If the
discussions are fruitful, a settlement is proposed and the
process of enrolling plaintiffs begins. Often, defendants will
structure the settlement as a "matrix," in which certain
64 Although either the plaintiff or defendant may submit a transfer request,
most are submitted by the defendant as part of its standard "shepherding"
process in the MDL.
65 Other negotiations may occur over, e.g., which plaintiffs will receive more
detailed discovery requests, such as the plaintiffs in the "Initial Disposition Pool"
in the Mirena MDL. See In re Mirena IUD Prods. Liab. Litig., 202 F. Supp. 3d
304, 308 (S.D.N.Y. 2016) (describing negotiated selection of plaintiffs for early
trials).
66 For example, the Mirena MDL ended when Judge Seibel found plaintiffs
expert's general causation opinion lacking as to whether the Mirena IUD could
spontaneously perforate the uterus post-insertion. Id. at 327-28.
67 See Eldon E. Fallon, Jeremy T. Grabill & Robert Pitard Wynne, Bellwether
Trials in Multidistrict Litigation, 82 TUL. L. REV. 2323, 2325 (2008) (noting that
bellwether trials may help "counsel to organize the products of pretrial common
discovery, evaluate the strengths and weaknesses of their arguments and
evidence, and understand the risks and costs associated with the litigation.").
68 At this stage, global peace requires also settling the parallel state court
proceedings that accompany federal MDL.
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payouts are made based on the strength of the claim, and much
negotiation then occurs over which "cell" of the matrix best fits
each plaintiff. 69 If enough plaintiffs agree, the MDL is settled,
leaving plaintiffs who opted out of the settlement to fend for
themselves. The pick-up rate is typically high. For example, in
the famed Vioxx settlement, Merck required at least 85% of
plaintiffs to sign on, but a full 99.79% agreed to the
settlement, 70 even though later commentary would call it
"lower than expected," revealing "a glaring deficiency in the

legal system[] .

"..."71

The court has no statutory role in settlement, as formally
MDL settlement is a contract between plaintiffs and the
defendant lying outside class action settlement under Rule
23.72 Some courts have used their supervising role in the
litigation to encourage settlement, such as Judge Goodwin in
73
the Bard, Ethicon, and Boston Scientific vaginal mesh MDL
74
or Judge Fallon in the Vioxx MDL. Other courts have found

69 E.g., Alex Polsky, Making the Most of a Matrix-Driven Mass Tort Mediation
Session, ABA (Feb. 5, 2016) (describing mass tort settlement through a matrix
procedure),
http://apps.americanbar.org/litigation/committees/masstorts/articles/winter21602 16-making-most-matrix-driven-mass-tort-mediation-session.html
[https://perma.cc/9P32-QQ68].
70 See Howard M. Erichson, The Trouble with All-or-Nothing Settlements, 58
U. KAN. L. REV. 979, 1000-01 (2010) (discussing the Vioxx settlement).
71 McClellan, supra note 4, at 510.
72 See 28 U.S.C. § 1407 (2012) (allowing pretrial consolidation of claims in
multidistrict litigation rather than granting class action status).
73 Jessica Dye, U.S. judge urges settlement in transuaginal mesh lawsuits,
REUTERS (Feb. 5, 2015, 3:15 PM) (quoting Judge Goodwin as noting "I'm going to
kick it into high gear and ask that you do the same" before "two days of intensive
court-supervised meetings with key officials and counsel for the companies, along
with lead lawyers for women who say they have been injured by mesh devices"),
http://www.reuters.com/article/usa-mesh-hearing-idUSLlNOVF29020150205
[https://perma.cc/5R8A-YWYE].
74 Cathy Yanni, Pharmaceuticaland Medical Device MDLs And Mass Torts:
Avenues to Settlement, BLOOMBERG BNA (June 12, 2013) (noting "Judge Fallon
actively participates and encourages settlements" in the Vioxx litigation and
encouraging attorneys to "[i]nvolve the MDL judge from the inception in a
settlement program"),
https://www.jamsadr.com/files/uploads/documents/articles/yanni-medical-devicemdls-2013-06-12.pdf [https://perma.cc/JP3Q-428S]. See generally BARBARA J.
ROTHSTEIN & CATHERINE R. BORDEN, MANAGING MULTIDISTRICT LITIGATION IN
PRODUCTS LIABILITY CASES: A POCKET GUIDE FOR TRANSFEREE JUDGES 4 (2011)
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implied power to supervise similar settlements, although these
are outlying decisions. For example, in litigation over claims of
10,000 first responders on 9-11, Judge Hellerstein treated the
MDL as a "quasi-class-action[]" and rejected a proposed
75
settlement offer.
B. Reporting Requirements for CorporateDefendants
1. Accrual Accounting and Loss Contingencies
When facing MDL liability, public corporations have the
added challenge of reporting contingent losses to shareholders.
This reporting requirement is a substantive issue corporate
defendants must resolve, yet it has received no attention in the
legal literature on MDL. In this subsection, we provide a brief
primer on accrual basis accounting, including what securities
law requires companies to report and a practical example of
what reporting entails.
Accrual basis accounting is fundamental to U.S. and
international accounting. Unlike cash basis accounting, which
records transactions involving the inflow or outflow of cash,
accrual accounting recognizes revenues when earned, expenses
when incurred, and economic impact of transactions as they
occur. 76

It

is

important

to

emphasize

that

in

financial

accounting, "expense" does not simply mean to spend money. 77

("The parties typically take the initiative in settlement discussions, but you may
facilitate the settlement of the federal and any related state cases through
prompt ruling on dispositive motions.").
75 See Bradt & Rave, supra note 11, at 1274-75 (discussing Judge Hellerstein's
supervision of 9-11 claims).
76 There is a significant body of research comparing accrual versus cash flow
valuation models. See, e.g., Stefan Reichelstein, Providing ManagerialIncentives:
Cash Flows Versus Accrual Accounting, 38 J. ACCT. RES. 243 (2000); Stephen H.
Penman & Theodore Sougiannis, A Comparison of Dividend, Cash Flow, and
Earnings Approaches to Equity Valuation, 15 CONTEMP. ACcT. RES. 343 (1998);
Young K. Kwon, Accrual Versus Cash-Basis Accounting Methods: An AgencyTheoretic Comparison, 8 J. ACcT. & PUB. POL'Y 267 (1989).
77 ACCOUNTING STANDARDS CODIFICATION (ASC) § 605-10-20 ("Revenue
earned by an entity from its direct distribution, exploitation, or licensing of a
film, before deduction for any of the entity's direct costs of distribution. For
markets and territories in which an entity's fully or jointly-owned films are
distributed by third parties, revenue is the net amounts payable to the entity by
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Instead, an expense is the use of economic resources or the
incurrence of debt in the revenue generation process. 78 Modern
financial accounting takes the fundamentals of accruals one
step further by requiring companies attempt to match expenses
with their corresponding revenues as soon as those expenses
are probable and can be estimated. 79 Known as a loss
contingency, "[d]isclosure of the nature of an accrual.., and in
some circumstances the amount accrued, may be necessary for
the financial statements not to be misleading."8 0 If the loss is
not probable or the amount cannot be reasonably estimated,
then the contingency should be reported in the notes to the
financial statements. 8 ' However, if the loss is neither probable
nor reasonably estimated, then there is no reporting
requirement.8 2 If there is a range of losses, as is often the case
third party distributors. Revenue is reduced by appropriate allowances, estimated
returns, price concessions, or similar adjustments, as applicable.").
78 Revenue is defined as the "economic benefit a company derives from
providing goods and services to its customers." THOMAS P. EDMONDS,
CHRISTOPHER T. EDMONDS, FRANCES M. MCNAIR & PHILIP R. OLDS, FUNDAMENTAL
FINANCIAL ACCOUNTING CONCEPTS 14 (9th ed. 2016) (emphasis in original).

19 This is known as the matching principle or expense recognition principle.
See, e.g., TRACIE MILLER-NOBLES, BRENDA MATTISON & ELLA MAE MATSUMURA,
HORNGREN'S FIN. & MANAGERIAL ACCT. 121 (5th ed. 2016).
80 ACCOUNTING STANDARDS CODIFICATION, supra note 77, § 450-20-50-1.

United States Generally Accepted Accounting Principles are codified in
Accounting Standards Codification. The Financial Accounting Standards Board
(FASB) defines a loss contingency as "[a]n existing condition, situation, or set of
circumstances involving uncertainty as to possible loss to an entity that will
ultimately be resolved when one or more future events occur or fail to occur. The
term loss is used for convenience to include many charges against income that are
commonly referred to as expenses and others that are commonly referred to as
losses." ACCOUNTING STANDARDS CODIFICATION, supra note 77, §§ 450-20-50-1,
450-20-20.

81 "Disclosure is preferable to accrual when a reasonable estimate of loss
cannot be made. For example, disclosure shall be made of any loss contingency
that meets the condition in paragraph 450-20-25-2(a) but that is not accrued
because the amount of loss cannot be reasonably estimated (the condition in
paragraph 450-20-25-2[b]). Disclosure also shall be made of some loss
contingencies that do not meet the condition in paragraph 450-20-25-2(a)namely, those contingencies for which there is a reasonable possibility that a loss
may have been incurred even though information may not indicate that it is
probable that an asset had been impaired or a liability had been incurred at the
date of the financial statements." Id. § 450-20-50-5.
82 "Disclosure is not required of a loss contingency involving an unasserted
claim or assessment if there has been no manifestation by a potential claimant of
an awareness of a possible claim or assessment unless both of the following
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with MDL, and no single amount is more likely than another,
8 3 It is
the lowest amount in the range should be accrued.
important to note that losses meeting these criteria may not be
separately reported. Additionally, recording an accrued
expense does not represent that a company has set aside funds
84
to lessen the possible financial impact of the loss.

2. Financial Reporting
The capital markets in the United States are arguably the
most efficient in the world. Much of this efficiency is derived
from the financial transparency required of publicly traded
companies.8 5 Federal securities laws require annual reporting
conditions are met: a. It is considered probable that a claim will be asserted. b.
There is a reasonable possibility that the outcome will be unfavorable." Id. § 45020-50-6.
83 "If some amount within a range of loss appears at the time to be a better
estimate than any other amount within the range, that amount shall be accrued.
When no amount within the range is a better estimate than any other amount,
however, the minimum amount in the range shall be accrued. Even though the
minimum amount in the range is not necessarily the amount of loss that will be
ultimately determined, it is not likely that the ultimate loss will be less than the
minimum amount." Id. § 450-20-30-1.
84 "Confusion exists between accounting accruals (sometimes referred to as
accounting reserves) and the reserving or setting aside of specific assets to be
used for a particular purpose or contingency." Id. § 450-20-05-8.
85 See,
e.g., Louis Lowenstein, Financial Transparency and Corporate
Governance: You Manage What You Measure, 96 COLUM. L. REV. 1335, 1340-41
(1996) ("More than any other nation, we have cast a broad vote of confidence in
the integrity and efficiency of the markets, and in the transparency not just of the
markets but of the underlying companies."); Isaac C. Hunt, Jr., Comm'r, U.S. Sec.
& Exch. Comm'n, A Securities Regulator's Top Accounting and Auditing Priorities
for 1998 (Dec. 9, 1997) (transcript available at
https://www.sec.gov/news/speech/speecharchive/1997/spchl98.txt
[https://perma.cc/3R7F-JJTW]) ("[T]he success of the U.S. capital markets is
directly dependent on the quality of our accounting and disclosure systems . ..
[Any set of accounting standards seeking global acceptance must provide full
disclosure. They must be transparent."). The Securities and Exchange
Commission states that "all investors, whether large institutions or private
individuals, should have access to certain basic facts about an investment prior to
buying it, and so long as they hold it." U.S. SEC. & EXCH. COMM'N, What We Do,
https://www.sec.gov/about/whatwedo.shtml
[https://perma.cc/6JCJ-P8NP]
(last
modified June 10, 2013). Public firms include firms with securities traded on a
national exchange, or that have more than 500 investors and $10 million in
assets. U.S. SEC. & EXCH.
COMM'N,
Small Business and the SEC,
https://www. sec.gov/info/smallbus/qasbsec.htm [https://perma.cc/EV38-YDND]
(last modified Feb. 1, 2016).
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of audited financial statements, notes to the financial
statements, and management discussion and analysis.8 6 The
financial statements rely on accrual accounting. Per financial
accounting standards, "[d]isclosure of the nature of an accrual,
. . . and in some circumstances the amount accrued, may be
87
necessary for the financial statements not to be misleading.
And, "[t]erminology used shall be descriptive of the nature of
the accrual, such as estimated liability or liability of an
estimated amount."8 8 To ensure accuracy of these disclosures,
the financial statements are audited. As put by Justice Burger

in United States v. Arthur Young,
Corporate financial statements are one of the primary
sources of information available to guide the decisions of
the investing public. In an effort to control the accuracy of
the financial data available to investors in the securities
markets, various provisions of the federal securities laws
require publicly held corporations to file their financial
statements with the Securities and Exchange Commission.
Commission regulations stipulate that these financial
reports must be audited by an independent certified public
accountant in accordance with generally accepted auditing
standards. By examining the corporation's books and
records, the independent auditor determines whether the
financial reports of the corporation have been prepared in
accordance with generally accepted accounting principles.
The auditor then issues an opinion as to whether the
financial statements, taken as a whole, fairly present the
financial position and operations of the corporation for the
relevant period.8 9

86 Corporations must disclose substantial amounts of data to comply with SEC
securities regulations, including "net sales or operating revenues; income (loss)
from continuing operations; income (loss) from continuing operations per common
share; total assets; long-term obligations and redeemable preferred stock
(including long-term debt, capital leases, and redeemable preferred stock[)] . . .
and cash dividends declared per common share." Regulation S-K ("Reg. S-K"),
Instructions to Item 301, 17 C.F.R. § 229.301 (2016).
87 ACCOUNTING STANDARDS CODIFICATION, supra note 77, § 450-20-50-1.
88

Id.

89 United States

(footnotes omitted).

v.

Arthur Young & Co., 465 U.S.

805, 810-11 (1984)
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Auditors and corporations base much of their work on how
the SEC interprets reporting requirements. Because of this,
the SEC issues guidance on implementation of disclosure
regulations, through staff interpretations or other public
statements and speeches by Commissioners and staff
members. 90 The SEC also reviews corporate filings and issues
comment letters through the Division of Corporation Finance.
Comment letters request additional information to insure the
filing substantially conforms to SEC regulations. 91
3. Disclosure in the ASR Hip MDL
To illustrate the idea of loss contingency accruals and
reporting, this subsection shows how losses from the ASR Hip
MDL were reported. The Articular Surface Replacement Hip
was produced by DePuy Orthopedics, a subsidiary of Johnson
& Johnson, and sold approximately 99,000 units between 2003
and 2010. In particular, approximately 36,000 ASR XL
Acetabular System implants were sold in the United States
between 2008 and 2010.92 Complications with the hip implant

surfaced soon after it was introduced to market. "Problems
with the design first came to light in Australia and England
just a few years after its marketing began. But DePuy officials
insisted for years to surgeons who complained about that
device that patient problems reflected their surgical technique
90 Interpretations include the Financial Reporting Manual issued by the
Division of Corporation Finance, staff legal bulletins, compliance and disclosure
interpretations, staff accounting bulletins, and other staff reports. See Staff
Interpretations, U.S. SEC. & EXCH. COMM'N, https://www.sec.gov/interps.shtml
[https://perma.cc/5QCV-BJG5] (last modified Oct. 16, 2014); Speeches, U.S. SEC. &
EXcH. COMM'N, http://www.sec.gov/news/speech.shtml [https://perma.cc/RE347GTG] (last visited Jan. 12, 2017).
91 In June 2004, the SEC made a policy decision to publicly release comment
letter correspondence. This was due, at least in part, to the SEC's concern that
"investment research firms and other private organizations were profiting from
their select access to the correspondence under FOIA by making it available on a
subscription-only basis." Bret A. Johnson, The Impact of SEC Comment Letter
Releases: Short Window Evidence on Information Content and Changes in
Information Asymmetry (2015) (unpublished Ph.D. dissertation, The Ohio State
University).
92 Letter from Stephen J. Cosgrove, Vice President & Corp. Controller,
Johnson & Johnson, to Mr. Jim B. Rosenberg, Senior Assistant Chief Accountant,
U.S. Sec. & Exch. Comm'n (May 14, 2014).
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rather than the implant's design." 93 In 2007 the Australian
National Joint Replacement Registry reported that the ASR
hip had "twice the risk of revision compared to all other
94
resurfacing procedures."
Despite this, Johnson & Johnson's filings failed to report
an accrual specifically for the ASR, and in fact its Medical
Devices & Diagnostics segment reported a $1.5 billion net
litigation gain in the fiscal nine months of 2010. 95 During that
year, Johnson & Johnson acknowledged the high failure rate
and initiated a recall. 96 As with any major medical device
recall, litigation began. As complaints were filed in federal
court, the JPML opted to consolidate the cases for trial in an
MDL in the Northern District of Ohio. 9 7 At that time, Johnson
& Johnson began accruing losses related to the hip in its
financial statements. Its 2010 10-K reported a $280 million
product liability expense for the Medical Devices and
Diagnostics Segment associated with the hip recall program,
although the filing noted:
In August 2010, DePuy Orthopaedics, Inc. (DePuy)
announced a worldwide voluntary recall of its ASRTM XL
Acetabular System . . . used in hip replacement surgery.
Claims for personal injury have been made against the
Company. The Company has received limited information

93 Barry Meier, Johnson & Johnson Said to Agree to $4 Billion Settlement
Over
Hip
Implants,
N.Y.
TIMES
(Nov.
12,
2013),
http://www.nytimes.com/2013/11/13/business/johnson.and-johnson-said-to-agreeto-4-billion-settlement-over-hip-implants.html [https://perma.cc/7QY8-RN58].
94 AUSTRALIAN ORTHOPAEDIC AsS'N, NATIONAL JOINT REPLACEMENT REGISTRY:
ANNUAL REPORT 64 (2007),
https://aoanjrr.sahmri.com/documents/10180/42612/Annual%/2OReport /202007?ve
rsion=. 1&t=1349406300550 [https://perma.ec/L9Y4-ZZGU].
95 JOHNSON & JOHNSON, 2010 3RD QUARTER FORM 10-Q, at 20.
96 Natasha Singer, Johnson & Johnson Recalls Hip Implants, N.Y. TIMES
(Aug. 26, 2010), http://www.nytimes.com/2010/08/27/business/27hip.html
[https://perma.cc/RYX9-TYDJ].
97 In re DePuy Orthopaedics, Inc., ASR Hip Implant Prods. Liab. Litig., MDL
No. 2197 (J.P.M.L. Dec. 7, 2010) (transfer order). The ongoing (as of this writing)
JPML docket transferring ASR cases is available at N.D. Ohio, DePuy
Orthopaedics, Inc.,
ASR
Hip Implant Products Liability Litigation,
http://www.ohnd.uscourts.gov/home/clerk-s-office-and-court-records/multidistrictlitigation-cases/mdl-2197/ [https://perma.cc/8LMB-CAPM] (last visited Jan. 10,
2016).
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to date with respect to potential claims and other costs
associated with this recall. The Company's product
liability reserve has been increased in part due to
anticipated product liability expense, and costs associated
with the DePuy ASRTM Hip recall. However, at this point
in time, the Company cannot estimate the range of
reasonably possible losses with respect to this matter and
changes to the reserve may be required in the future as
9 8
additional information becomes available.
The 2011 10-K reports a $521 million contingency loss
which resulted in a 36% decrease in operating profit for its
Medical Devices and Diagnostics Segment. 99 "The primary
drivers of the decline in the operating profit margin in [the
segment] were product liability and litigation expenses, costs
associated with the DePuy ASRTM Hip recall program,
restructuring expense, costs incurred related to the planned
acquisition of Synthes, Inc. and increased investment
spending." 100 In 2011, Johnson & Johnson reported for the first
time the number of plaintiffs with direct claims pending:
4,700.101

The loss contingencies continued. In 2012, Johnson &
Johnson reported a $110 million expense associated with its
hip products, including 10,750 ASR plaintiffs. 10 2 In court,
Johnson & Johnson had mixed success.1 0 3 As the initial

98 JOHNSON & JOHNSON, 2010 FORM 10-K, at 35, 64.
99 JOHNSON & JOHNSON, 2011 FORM 10-K, at 31, 56.
100 Id. at 31.
101 Id.
at 59. Claims inside or outside the United

States were not
distinguished. Later 10-Ks specified the number of claims reported in the United
States. Johnson & Johnson simultaneously accounted for expenses for an
additional hip recall, the Pinnacle Hip.
102 JOHNSON & JOHNSON, 2012 FORM 10-K, at 49, 55.

103 Compare,

DePuy

Verdicts

&

Settlements,

RECALL

CTR.,

http://www.recallcenter.com/depuy-verdicts-settlements
[https://perma.cc/LE6UV9L6] (last visited Jan. 12, 2017) ("In one of the first suits to go to trial, Loren
Kransky, a retired corrections officer, was awarded $8.3 million by a California
state court over his defective ASR XL implant. The jury ruled that the defective
device caused Kransky's injuries, but also found that the company had properly
warned of the device's risks, declining to levy the $179 million in punitive
damages that Kransky's lawyers were arguing for. At least one juror wanted to
award punitive damages, but ultimately the payout came to $338,000 for medical
expenses and $8 million for pain and suffering.") with id. ("A jury in Chicago
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bellwether trial was about to occur in 2013, Johnson &
Johnson settled with the bellwether plaintiff and then
104
promptly decided to settle thousands of pending ASR claims.
The initial settlement agreement established that the company
would pay around $250,000 for plaintiffs with revision
surgery. 105 In its 2013 10-K, the company reported a settlement
amount of "$2.5 billion, based on an estimate of 8,000 patients
10 6
participating in the program."
During 2014, the SEC questioned Johnson & Johnson's
litigation accruals through a comment letter. In its response,
Johnson & Johnson noted it estimated the potential number of
product liability plaintiffs for its hip products through a
statistical survival model which incorporated "historical
experience with similar claims, reported claims, actual
settlements and in-process negotiations by market .... ."107 As
of its most recent annual report, Johnson & Johnson reported a
8
$148 million expense associated with 5,300 ASR plaintiffs. 10
Throughout these years, Johnson & Johnson continued to
repeat the language of the 2010 filing, that the company was
unable to reasonably estimate the amount of the loss beyond
what had been accrued.1 0 9 In sum, financial reporting provides
ruled in DePuy's favor, rejecting Illinois nurse Carol Strum's allegations that her
implant was defective. Strum's attorneys had asked the jury for $5 million in
damages, but Johnson & Johnson attorneys successfully argued that she had a
hypersensitivity to the implant, pointing out that her pain did not diminish with
a new implant. Four jurors wanted to rule in Strum's favor. However, a
unanimous decision was not required.").
104 DePuy
Hip Replacement Verdicts & Settlements, DRUG WATCH,
https://www.drugwatch.com/depuy-hip/settlements.php [https://perma.cc/BGW25Y8Z] (last modified Sept. 6, 2016).
105 Id.
106 JOHNSON & JOHNSON, 2013 FORM 10-K, at 55.
107 Letter from Stephen J. Cosgrove, supra note 92.
108 JOHNSON & JOHNSON, 2015 FORM 10-K, at 62, 65.
109 E.g., id. at 26 ("For these and other litigation and regulatory matters
currently disclosed for which a loss is probable or reasonably possible, the
Company is unable to estimate the possible loss or range of loss beyond the
amounts already accrued. Amounts accrued for legal contingencies often result
from a complex series of judgments about future events and uncertainties that
rely heavily on estimates and assumptions. The ability to make such estimates
and judgments can be affected by various factors, including whether damages
sought in the proceedings are unsubstantiated or indeterminate; scientific and
legal discovery has not commenced or is not complete; proceedings are in early
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a rough picture of Johnson & Johnson's liability over time,
including the lag between litigation and liability reporting and
the struggle to accurately predict the number of potential

claims.

II. ETHICAL AND PRACTICAL CHALLENGES IN MDL
With this background in place, this Section describes two
specific practical challenges in MDL. Both stem from the
underlying problem with transaction costs and affect all nonattorneys with an interest in the litigation: the court, the
plaintiffs, and the defendant and its shareholders. This is not
meant to be a taxonomy of the numerous legal and practical
challenges inherent in litigating mass claims-making such a
list, let alone checking it twice, would exceed the space
available in this Journal. From the difficulty attorneys have
navigating claim databases, to the ethical implications of
hierarchical plaintiff fee structures, to the potential for MDL
litigation to run ahead of science, 110 challenges proliferate.1 '
To expand on the court's burden discussed in the Introduction,
stages; matters present legal uncertainties; there are significant facts in dispute;
or there are numerous parties involved.").
110 See Michelle Yeary, Chantix: A Lesson in Why Litigation Should Not Be
Allowed to Get Ahead of Science, DRUG & DEVICE LAW (Sept. 8, 2016) (discussing
FDA's consideration of removing warning of neuropsychiatric side effects from a
drug's label, years after the producer paid $300 million to settle claims relating to
those side effects), https://www.druganddevicelawblog.com/2016/09/chantix-alesson-in-why-litigation-should-not-be-allowed-to-get-ahead-ofscience.html#page= 1 [https://perma.cc/8W99-GVLG].
111 For other issues, see generally In re Mortg. Elec. Registration Sys. (MERS)
Litig., No. MD-09-02119-PHX-JAT, 2016 WL 3931820, at *2 (D. Ariz. July 21,
2016) (discussing whether court has jurisdiction over a plaintiff filed in MDL "by
amendment"); In re Bos. Sci. Corp. Pelvic Repair Sys. Prods. Liab. Litig., MDL
No. 2326 (S.D. W. Va. Jul. 11, 2014) (punting on the issue of which statute of
limitations applied to duplicate plaintiff claims filed in different jurisdictions); In
re Yasmin and YAZ (Drospirenone) Mktg., Sales Practices and Prods. Liab. Litig.,
MDL No. 2100, No. 3:09-md-02100-DRH-PMF, Case No. 3:10-cv-11041-DRH-PMF
(S.D. Ill. June 11, 2010) (discussing case "mistakenly filed" within the MDL);
WEINSTEIN, supra note 11, at 166-69 (discussing whether the whole system ought
to be scrapped in favor of a mass-insurance scheme); Charles T. Kimmett,
Rethinking Mass Tort Law, 105 YALE L.J. 1713, 1713-14 (1996) (reviewing JACK B.
WEINSTEIN, INDIVIDUAL JUSTICE IN MASS TORT LITIGATION: THE EFFECT OF CLASS
ACTIONS, CONSOLIDATIONS, AND OTHER MULTIPARTY DEVICES (1995)) (criticizing
Weinstein's proposals as "fall[ing] short of a realistic solution to the problems
presented by mass torts").
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this Section focuses on two specific costs in developing and
settling MDL claims. For the plaintiffs' attorneys, it is the
challenge of maintaining professional responsibility in the face
of the incentive structure created by MDL. For the defendant,
it is the challenge of accounting for duplicate plaintiffs in
financial statement reporting.
A. Ethics of Case Screening and Development in MDL
The ethical challenges for plaintiffs' attorneys in MDL
settlement have been well documented. These stem from the
defendant's desire for global peace, which absent class action
status can be obtained only by finding ways to make plaintiffs'
attorneys stop bringing claims.1 1 2 These strategies include
mandatory recommendation terms in settlement agreements,
in which attorneys agree to recommend settlement to all their
clients; 11 3 mandatory withdrawal provisions, in
which
attorneys agree to drop clients who choose not to settle; 114 and
consultation agreements, in which attorneys agree to "consult"
for the defendant after settlement as pretense for declining to
bring further claims against the company.1 1 5 Each of these
methods potentially runs against the ethical responsibility of
an attorney to not enter "an agreement in which a restriction
on the lawyer's right to practice is part of the settlement of a
116
client controversy."
These are valid controversies, which we need not rehash.
What has not been the focus for commentators are the ethical
112 See Ronnie Gomez, Ethics Rules in Practice: An Analysis of Model Rule
5.6(b) and Its Impact on Finality in Mass Tort Settlements, 32 REV. LITIG. 467,
474 (2013) ("The Fen-Phen litigation is a good example of the dangers of a
settlement that does not contain sufficient levels of finality. It demonstrates that
finality is not merely a concept that exists simply because defendants want it; it
shows that because of the serious repercussions that exist without it, defendants
need it in their settlements.") (emphasis added).
113 See Howard M. Erichson & Benjamin C. Zipursky, Consent versus Closure,
96 CORNELL L. REV. 265, 280 (2011) (discussing the mandatory recommendation
provision in the Vioxx settlement); id. at 283 ("The most fundamental point is
that the decision to settle belongs to the client, not to the client's lawyer.").
114 See id.
at 280 (discussing the mandatory withdrawal provision in the Vioxx
settlement).
"I See Gomez, supra note 112, at 483 (discussing consultation agreements).
116 MODEL RULES OF PROF'L CONDUCT r. 5.6 (AM. BAR ASS'N 2015).
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obligations involved in the process of gathering and developing
plaintiffs' claims in MDL, perhaps because the issues are so
fundamental to attorney ethics that they almost seem like
"background noise." However, as these ethical responsibilities
are central to our argument on the incentives inherent in filing
MDL cases, it is worth spelling them out in some detail. By
doing so, we do not wish to implicate attorneys generally,
rather, we emphasize the ethical rules to show how the
incentive structure in MDL encourages attorneys to push the
boundaries of the rules in troublesome ways.
First, attorneys have an ethical responsibility to refrain
from bringing meritless claims. In the ABA's Model Rule 3.1,
meritless is defined broadly as not having "a basis in law and
fact," including "a good faith argument for an extension,
modification or reversal of existing law." 117 The procedural
counterpoint in the Federal Rules is Rule 11, which requires
that "the claims, defenses, and other legal contentions"
advanced by an attorney "are warranted by existing law or by a
nonfrivolous argument for extending, modifying, or reversing
existing law or for establishing new law"1 18 and that "the
factual contentions have evidentiary support or, if specifically
so identified, will likely have evidentiary support after a
reasonable
opportunity
for
further
investigation
or
discovery."" 9 If an attorney violates the rule, he is subject to
sanctions. 2 0 Such sanctions include reprimands, awards of
2
fees, and dismissing the attorney's case.' '
117 Id. at r. 3.1 ("A lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in law and fact for doing so
that is not frivolous, which includes a good faith argument for an extension,
modification or reversal of existing law.").
118 FED. R. Civ. P. 11. See also SAUL M. KASSIN, AN EMPIRICAL STUDY OF RULE
11 SANCTIONS 2 (1985) ("The goal of Rule 11 is accountability."); Sam Glover,
Dealing With Rule 11 Threats and Motions, LAWYERIST (Mar. 16, 2014)
(summarizing Rule 11 as: "Don't file things to be a jerk or waste everyone's time.
Make sure your claims have merit, or you have a good argument why they should.
Make sure you can support your allegations of fact, or that you are pretty sure
you
will be
able
to after
some
discovery.
Same for
denials."),
https://lawyerist.com/66663/dealing-with-rule- 11 -threats-and-motions/
[https://perma.cc/F5B9-TH8N].
119

FED. R. Civ. P. 11.

120

Id.

("If, after notice and a reasonable opportunity to respond, the court

determines

that Rule

11(b)

has

been violated,

the court

may impose

an
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Second, attorneys have a responsibility to conscientiously
pursue a client's claims. Model Rule 1.3 embodies this,
requiring "[a] lawyer [to] act with reasonable diligence and
promptness in representing a client."'122 Failing to act with
"reasonable diligence and promptness" could mean, e.g.,
"failure to perform services other than a brief initial
investigation of the client's claim,"'123 failing to file documents
1 25
on time, 124 failing to file within the appropriate jurisdiction,
26
and failing to show up for trial.
Even though they are foundational, the ethical
requirements of plausibility and diligence are frequently
compromised in MDL. The sheer number of plaintiffs an
attorney may represent is astounding-for example, ten
thousand to one in asbestos litigation. 127 With these kinds of
numbers, the plaintiff becomes "an unembodied cause of
action" and traditional case screening cannot occur. 128 The
Mentor Corp. surgical mesh MDL discussed in the Introduction
provides a forceful example-there, the court noted both the
low quality of the cases, implicating plausibility, and the
failure to respond to pleadings, implicating diligence. 29 Other
recent examples from case law include a court resolving an
attempt to add a plaintiff to MDL by amending a complaint
appropriate sanction on any attorney, law firm, or party that violated the rule or
is responsible for the violation. Absent exceptional circumstances, a law firm
must be held jointly responsible for a violation committed by its partner,
associate, or employee.").
121 KASSIN, supra note 118, at 39-41. In theory, use of contempt could be
imposed as a sanction, but courts avoid this extreme. Id.
122 MODEL RULES OF PROF'L CONDUCT r. 1.3 (AM. BAR AsS'N 2015).
123 In re Disciplinary Proceedings Against Sosnay, 562 N.W.2d 137, 141 (Wis.
1997); see also Attorney Grievance Comm'n v. Monfried, 794 A.2d 92, 98-99 (Md.
2002).

Attorney Grievance Comm'n v. Goff, 922 A.2d 554, 565 (Md. 2007).
Attorney Grievance Comm'n v. Ward, 913 A.2d 41, 45 (Md. 2006).
126 Attorney Grievance Comm'n v. Mooney, 753 A.2d 17, 27 (Md. 2000).
127 WEINSTEIN, supra note 11, at 54.
128 Id. ("The efficiency advantages
due to economies of scale in such
circumstances are obvious .... But plaintiffs in mass cases pay a price for these
advantages. Many of these lawyers do not maintain meaningful one-to-one
contact with their clients, nor can they represent these people as individuals,
124
125

each with his or her own needs and desires .... Defendants . . . also pay a price

in inflated recoveries for large numbers of questionable cases .....
129 Mentor Corp. Order, supra note 18.
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rather than filing, 130 and a court resolving the duplicated claim
of a plaintiff for statute of limitations purposes. 13 1 These
concerns are common enough that one judge noted, "The
traditional ethical rules .

.

.

are inadequate due to their

13 2
reliance on the single-litiga[tion], single-lawyer model."'

B. Settling and Reporting Duplicate PlaintiffClaims
Duplicate claims are a non-trivial issue in MDL, creating
enormous difficulties for defendants in case management,
settling, and attempting to fulfill financial reporting
requirements. As part of lowered case-intake screening,
plaintiff attorneys frequently fail to discover whether they are
the only attorney representing the plaintiff in the litigation.
(Or, based on the authors' experience, whether they are one of
as many as six attorneys representing the same plaintiff in the
litigation.) This may stem from several causes. First, "breadand-butter" plaintiff firms often handle their cases in
conjunction with larger firms, the "heavy-hitters" in the
MDL.1 33 If the smaller firm switches its partnership to a
different heavy-hitter, difficulties in case management mean
both heavy-hitters might file the bread-and-butter firm's cases
within the MDL. Or, a plaintiff might not realize they have
retained counsel and may contact another firm based on, e.g.,

130 In re Mortg. Elec. Registration Sys. (MERS) Litig., No. MD-09-02119-PHXJAT, 2016 WL 3931820, at *1 (D. Ariz. July 21, 2016).
131 In re Bos. Sci. Corp. Pelvic Repair Sys. Prods. Liab. Litig., MDL No. 2326,

No. 2:12-cv-4078, 2014 WL 3495977, at *1 (S.D. W. Va. Jul. 11, 2014).
132 WEINSTEIN, supra note 11, at 85.
133 This is due, at least in part, to the small number of "heavy-hitter" firms
that drive most mass tort litigations. See Helen E. Freedman, Selected Ethical
Issues in Asbestos Litigation, 37 Sw. U. L. REV. 511, 524 (2008) (noting "[t]he mass
tort plaintiffs' bar is usually fairly small in each community"); Petty & Manlowe,
supra note 58, at 465 ("In mass tort litigation, negotiations often involve the same
plaintiffs' firms on many cases and groups of cases over long periods of time.").
We adopt the "bread-and-butter" terminology from STEPHEN DANIELS & JOANNE
MARTIN, TORT REFORM, PLAINTIFFS' LAWYERS, AND ACCESS TO JUSTICE 143 (2015)

(categorizing plaintiffs' attorneys in Texas by size of their typical claim). See also
Hensler & Peterson, supra note 3, at 1051-52 (characterizing MDL plaintiffs'
firms as "boutique" or not, based on whether they handle large numbers of cases,
and noting "[p]laintiff attorneys with larger numbers of less valuable cases are
more supportive of aggregation and global resolution").
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late night TV advertisement. 13 4 If the second attorney fails to
adequately screen the plaintiff, duplicate claims might be filed.
Resolving duplicate plaintiffs is costly. 13 5 In

a perfect

world, a simple database comparison of plaintiff names would
reveal duplicates, and the problem would be solved by notice to
duplicate counsel who could compare retainer agreements. In
practice, this is often not the case. Some plaintiffs will have
changed their names as they marry between filing multiple
claims. Other plaintiffs might spell their name differently on
multiple filings or use pseudonyms on the filing. This is
complicated further if the duplication is not discovered until
one of the claims has settled. In that case, the plaintiff has
already been compensated, but another law firm continues to
pursue the claim. If the settlement was confidential, it becomes
difficult for the defendant to even inform additional counsel of
the plaintiffs attorney who received settlement funds. Finally,
when thousands of plaintiffs are involved in litigation, some
will share the same name by chance alone and provide false
duplicates.136

Uncertainty involved in estimating the number of
duplicates can play havoc with a corporation's financial
reporting requirements, including overestimating the number
of duplicate claims. For example, consider the American
134 See Jessica Karmasek, AMA: Lawyer Ads Are Alarming PrescriptionDrug
Users, Jeopardizing Health Care, TEXANS FOR LAWSUIT REFORM (July 21, 2016)
("The AMA, the largest association of physicians, contends late-night television is
'rampant' with attorney ads that seek plaintiffs regarding complications from new
medications."),
https://www.tortreform.com/news/ama -lawyer-ads-are-alarmingprescription-drug-users-jeopardizing-health-care [https://perma.cc/VGW5-PX7K].
135 This applies to the court as well as the defendant. In Boston Scientific's
Obtryx Transobturator Mid-Urethral Sling MDL, one particular plaintiff was
selected for bellwether trial before a duplicate claim was revealed. After finding
the duplicate, Boston Scientific moved for summary judgment based on the
statute of limitations in the later-filed case, while the plaintiff argued the statute
of limitations from her earlier-filed case should apply. The court ultimately left
the intricate choice-of-law issues unresolved, but not before using the court's
resources to address them. In re Bos. Sci. Corp. Pelvic Repair Sys. Prods. Liab.
Litig., 2014 WL 3495977, at *3-4.
136 See generally Joseph R. Barr, Stephen Coggeshall & Wenzhong Zhao, The
Trouble with Names/Dates of Birth Combinations as Identifiers 7, (Id.Analytics,
2011) (noting, e.g., that over 55,000 individuals in the United States have the
name "Mary Rodriguez"), http://www.idanalytics.com/media/The-TroubleWithNamesWhitePaperFINAL.pdf [https://perma.cc/49TW-5BJS].
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Medical Systems (AMS) pelvic mesh MDL. In 2011, Endo
Pharmaceuticals
acquired AMS, and began reporting
consolidated financial statements revealing details on AMS's
contingent product liability accruals. 137 Endo's 2011 10-K
reported that products used to treat stress urinary
incontinence (SUI) and pelvic organ prolapse (POP) from the
AMS acquisition already accounted for 2% of total revenue for
the year. 138 However, in July 2011, the FDA issued a notice
stating that adverse events relating to AMS's pelvic mesh
products were more common than the FDA had believed, "and
questioned the relative effectiveness of transvaginal mesh as a
treatment for POP as compared to non-mesh surgical
repair."'139 The FDA notice spawned litigation, and by 2012
Endo's 10-K reported multiple lawsuits in various federal and
state courts. 140 These were eventually consolidated in an MDL
in the Southern District of West Virginia.141
137 Endo paid $2.9 billion in cash for AMS. Endo Pharm. & Am. Med. Sys.,
Endo Announces Agreement to Acquire American Medical Systems for $2.9 Billion,
CISION
(Apr.
11,
2011),
http://www.prnewswire.com/news-releases/endoannounces-agreement-to-acquire-american-medical-systems-for-29-billion119586824.html [https://perma.ccYJ2P-CGAT].
138 ENDO PHARM.
HOLDINGS INC., 2011 FORM 10-K, at 14 ("Using an
anatomically designed needle and self-fixating tips, Elevate [pelvic floor repair
system] allows for safe, simple and precise mesh placement through a single
vaginal incision, avoiding an external incision. Elevate revenue since our June
2011 acquisition of AMS accounted for approximately 1% of our total revenues for
2011 .... The Monarc subfascial hammock is our leading device to treat female
stress urinary incontinence . . . . incorporat[ing] unique helical needles to place a
self-fixating, sub-fascial hammock through the obturator foramin. Revenue from
Monarc since our June 2011 acquisition of AMS accounted for approximately 1%
of our total revenues for 2011.").
139 UPDATE on
Serious Complications Associated with Transvaginal
Placement of Surgical Mesh for Pelvic Organ Prolapse: FDA Safety
Communication, FDA (July 13, 2011),
http://www.fda.gov/MedicalDevices/Safety/AlertsandNotices/ucm262435.htm
[https://perma.cc/Q8UX-YQ6H] (reported in ENDO HEALTH SOLS. INC., 2012 FORM
10-K, at 36).
140 ENDO HEALTH SOLS. INC., 2012 FORM 10-K, at 31:
[T]here have been FDA actions to continue to advise the public and medical
community regarding potential complications associated with transvaginal
placement of surgical mesh to treat pelvic organ prolapse (POP) and stress
urinary incontinence (SUI). Additionally, AMS, Inc. and, in certain cases, the
Company or certain of its other subsidiaries, have been named as defendants in
multiple lawsuits in various federal and state courts alleging personal injury
resulting from use of transvaginal surgical mesh products designed to treat POP
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By the end of 2014, AMS had accrued over $1.6 billion in
liabilities for "all known pending and estimated future" mesh
14 3
claims, 142 and decided to settle approximately 45,400 cases.
Based on its knowledge of previous MDL settlements, AMS was
concerned about settling duplicate cases. In its 2014 10-K, it
noted:
Based on the nature of these claims and our
understanding of other similar and past litigation
outcomes, we believe the actual number of claims to
ultimately be settled under the MSAs will be less
than 45,400. Accordingly, our estimated liability includes
a reduction factor of approximately 20% applied to the
maximum number of potentially eligible claims resulting
in a liability that is lower than the maximum payouts
under the MSAs. This reduction factor is based on our
estimate of likely duplicative claims and claims that will
not ultimately obtain recovery under the MSAs or
otherwise. . . . Over time, as the claims administration
process continues and we obtain greater clarity on the
ultimate number of claims to be settled under the MSAs,

and SUI. Plaintiffs in these suits allege various personal injuries including
chronic pain, incontinence and inability to control bowel function, and permanent
deformities. On February 7, 2012, the U.S. Judicial Panel on Multidistrict
Litigation issued an order to consolidate and transfer certain of these claims filed
against AMS, Inc. in various federal courts to the Southern District of West
Virginia as MDL 2325. We may be subject to liabilities arising out of these cases,
and are responsible for the cost of managing these cases. We intend to contest all
of these cases vigorously but will also explore all options as appropriate in the
best interests of the Company. However, there can be no assurance that our
defense will be successful, and any defense may result in significant expense and
divert management's attention from our business. We believe it is reasonably
possible that the outcomes of such cases could result in losses in excess of
insurance reimbursement levels that could have a material adverse effect on our
business, financial condition, results of operations and cash flows.
141

Id.

142

ENDO INT'L PLC, 2014 FORM 10-K, at 26 ("As of December 31, 2014, the

Company's product liability accrual for vaginal mesh cases totaled $1.66
billion for all known pending and estimated future claims related to vaginal mesh
cases. We may be subject to additional liabilities arising out of these cases, and
are responsible for the cost of managing these cases.").
143 Id. at 52.
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we may be required to increase or decrease our liability
balance to reflect the most current information. 144
As AMS had noted, over time it was able to clarify the
state of duplicate claims. In its 2015 10-K, AMS noted,
During the second quarter of 2015, we adjusted the
reduction factor from 21% to 18% based on the available
claims processing information available to us at that time.
Due to the actual number of claims processed and the lack
of any meaningful reduction factor observed to date, we
removed this assumption in its entirety from our
estimated liability as of December 31, 2015. Eliminating
the reduction factor assumption resulted in a $401 million
increase to our estimated liability .... 145
The prospect of duplicate claims resulted in a nearly halfbillion mistaken reduction factor, meaning shareholders and
potential investors relying on Endo and AMS's financial
statements had a misguided-and hence inefficient-picture of
146
the company's financial health.
III. ECONOMICS AND PROCEDURE IN SETTLEMENT
These challenges in MDL practice stem from the
underlying structure of the litigation. This Section provides
background on the Coase Theorem and illustrates how it might
apply in MDL. In particular, we examine how the unique
structure of MDL generates asymmetric marginal costs for
filing and resolving cases and how this creates a perfect storm
for nuisance litigation.

144 Id.
at 61. During 2014, Endo requested its current auditor (Deloitte &
Touche LLP) resign and engaged PWC in place. Id. at 82. It is unclear whether
this related to AMS's litigation accruals.
145 ENDO INT'L PLC, 2015 FORM 10-K, at 57 (emphasis added). Despite listing
billions in contingent loss liabilities, Endo continued to list the same "safe,
simple, and precise" language it had used in the 2011 10-K. ENDO PHARM.
HOLDINGS INC., supra note 138.
146 Underestimating a contingent loss accrual is problematic because it could
erroneously inflate earnings. See HERWITZ & BARRETT, supra note 36, at 384 ("The
business community uses [earnings per share] as an important yardstick, perhaps
the most important one, for comparing an enterprise's performance in the current
accounting period to that in a prior period.").
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A. The Coase Theorem
The Coase Theorem is a loose term applied to a set of
economic principles about the costs involved in resolving
property rights. Coase's original 1959 paper considered how
radio frequencies were regulated, arguing that the initial
allocation of property rights in frequency bands did not matter
in the absence of the "transaction costs" of negotiating and
contracting for access among stations. 147 Without the costs
involved in forming binding agreements, the initial spectrum
allocation was irrelevant to its final disposition, as the firm
that valued the frequency the most would always obtain it.148
In the real world, where transaction costs exist through
imperfect information and lawyer's time, the initial property
right allocation is sticky. 149
A classic example is the conflict between ranchers and
farmers developed by Ronald Coase and Kenneth Vogel, which
for argument's sake we consider in a world where animal
trespass law is unsettled. 150 When living in proximity, a
rancher's cattle might wander onto a farmer's land. Access to
the farmer's land is beneficial for the cows, but harmful to
crops. Because land is a scarce resource, there will be a
tradeoff between the increased value of well-fed cattle and the
decreased value of trampled crops. Suppose the socially
optimal outcome-the outcome in which the sum of total profits
from both parties is greatest-is for the farmer to allow a

147 R. H. Coase, The Federal Communications Commission, 2 J.L. & ECON. 1, 27
n.54 (1959). See generally Thomas W. Hazlett, David Porter & Vernon Smith,
Radio Spectrum and the Disruptive Clarity of Ronald Coase, Paper for Markets,
Firms, and Property Rights: A Celebration of the Research of Ronald Coase,
Conference at the University of Chicago School of Law (Dec. 4-5, 2009)
(discussing the stunning success of applying Coase's reasoning in FCC license
auctions, noting "[t]he reform is a textbook example of economic policy success"),
http://www.chapman.edu/ESI/wp/Porter-Smith-Hazlett-RadioSpectrum.pdf
[https://perma.cc/82W2-YX6M].
148 See Coase, supra note 147.
149 See Coase, supra note 43. Indeed, one might characterize much of the
profession of law as merely monetizing transaction costs.
150 This example is developed at length, both theoretically and historically, in
Kenneth R. Vogel, The Coase Theorem and CaliforniaAnimal Trespass Law, 16 J.
LEGAL STUD. 149 (1987). The "fence-in" and "fence-out" language is Vogel's.
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certain number of cattle onto the land. 151 In the absence of

transaction costs involved in negotiating, 152 this outcome will
be achieved regardless of whether the legal burden of
monitoring cattle is placed on the ranchers (requiring them to

"fence-in" cows on the ranch), or on the farmer (requiring her
to "fence-out" wandering cows). 153 Once the legal entitlement is
clear, the parties will reach the socially optimal outcome
through contract. For example, if the burden is on the ranchers

(fence-in), they will compensate the farmer for use of the land
up to the point the cost of using the land exceeds the benefit
received by the cattle. While whether ranchers pay the farmer
or vice-versa depends on who bears the monitoring burden, the
socially optimal outcome is reached regardless of the initial
allocation of the legal burden.

151 This example assumes the socially optimal use of the farmland is not to
entirely give it up to cattle ranching. If that were the case, the farmer should
consider a career change.
152 There is an additional issue of nonconvexities in the profit function of the
farmer, which for simplicity we will treat as a secondary issue. Vogel shows that
nonconvexities in the profit function of the farmer and rancher lead to suboptimal
sharing of the land even absent transaction costs. Id. at 153-160. The central idea
is that if the profit functions of the farmer and rancher are convex, they have
incentives to bargain to efficient allocations. If the profit function is not convex,
such as through so many cattle on the land that the farm becomes worthless, and
removing any one cow from the farm does not change this, the farmer will not
negotiate with the rancher because "any trade must cost him more than he will
profit from farming." Id. at 158. This makes the initial property right allocation,
if given to the rancher, sticky even absent costs of bargaining. See also Medema &
Zerbe, supra note 6, at 844-46 (discussing nonconvexities and noting "[t]here is a
Pareto-better point available, but the nonconvexity means that the parties will
fail to reach it because the immediate marginal adjustments are not Paretobetter. Essentially, the point is that the victim will not be able to spend $15 for a
change that will make it $20 better off because the first step along this path
would involve spending a dollar to get a zero improvement in welfare ....
The
problem here is one of information ....
).
153 Harold Demsetz also uses this as an extended example. In his terminology,
"[tihe law, reasoning that crops stand in the way of a neighbor[] . . . leave the
farmer to bear the cost of crop damage; alternatively, reasoning that cattle stray
errantly across farm fields, the law can assign liability for crop damages to
ranchers. Coase's work demonstrates that either legal position will result in the
same resource allocation-i.e., in the same quantities of corn and meat-and,
also, that negotiations between the parties to the damage will, with either legal
position, eliminate any divergence between private and social cost." Harold
Demsetz, When Does the Rule of Liability Matter?, 1 J. LEGAL STUD. 13, 14 (1972).
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If transaction costs exist, the optimal outcome may not be
reached. These costs include negotiating, drafting contracts,
and the structural challenges inherent in settling an
asymmetric "many-ranchers versus one-farmer" situation. If
there are many ranchers and the farmer bears the burden of
monitoring, the farmer must track down and negotiate with
every rancher whose cows she encounters. Then, if the farmer
manages to bargain to a solution with rancher A, she still faces
the cows from ranchers B, C, and so on. 15 4 If the other ranchers
have enough cows between them to spoil all the farmer's land,
her contract with rancher A is meaningless. Further trouble
comes because the costs inherent in achieving global peace
with the ranchers are not additive. The marginal cost of
negotiating claims in a one-on-many situation increases for the
farmer as she attempts to juggle multiple claims, and as these
occupy more and more of her available time. Finally, if all but
a handful of ranchers contract with the farmer, the remaining
15 5
hold-outs may be able to extract additional compensation.
Because of these problems, the initial property right allocation
is sticky and the socially optimal allocation may not be reached
through negotiation as posited by Coase.
In contrast, if the ranchers bear the burden of monitoring,
it becomes their responsibility to negotiate with the farmer if
they wish to use her land. As each rancher need negotiate only
with the owners of the land on which their cows will trespass,
this negotiation is one-on-one rather than one-on-many. 156 This
154
151

See Vogel, supra note 150, at 160.
This is similar to the hold-out problem justifying the power of eminent

domain. See THOMAS J.

MICELI, THE ECONOMIC THEORY OF EMINENT DOMAIN:

PRIVATE PROPERTY, PUBLIC USE 33 (2011).
156 Medema & Zerbe, supra note 6, at 865 ("On the other hand, when farmers
have the right to compensation for damages, the onus is on the ranchers to
initiate negotiations and the rancher need only bargain with those farmers on
whose land his cattle may be expected to stray."); Vogel, supra note 150, at 176:

The fence law is one instance of bargaining costs increasing because
of the assignment of entitlements. Clearly, the administrative costs
are asymmetrical with respect to the entitlement. A large number
of ranchers are potentially users of any plot of land. If a farmer
fails to contract with the rancher who actually uses his land, all the
payments made to the other ranchers are useless. On the other
hand, if the farmer has the entitlement, while cattle may (if a
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makes transaction costs lower, reaching the socially optimal
outcome feasible, and a regulator would thus place the burden
on the ranchers. 157 In fact, this is what has occurred during
United States history as rural areas grappled with animal
158
trespass laws.
While the simple story of the rancher and the farmer
conveys the heart of the Coase Theorem, the literature
surrounding Coasean 159 economics is perhaps the most

voluminous in all of social science. 160 Much academic attention
has been focused on "proving" or "disproving" the theorem,
rancher is negligent) wander over the lands of many farmers, every
contract made will benefit the rancher who has paid for the right to
trespass. They each decrease the damages that must be paid for
violating the farmers' entitlements. Changing the right from the
rancher to the farmer changes the negotiations from one (farmer) to
N (ranchers) to a simple one (farmer) to one (rancher).
See Medema & Zerbe, supra note 6, at 865.
See Vogel, supra note 150, at 184 (conducting a regression analysis on
animal trespass laws and agricultural output and concluding the results were
"consistent with the hypotheses that fence-in laws . . . would increase the
efficiency of land use in the total of crop growing and animal raising"). See
generally Robert C. Ellickson, Of Coase and Cattle: Dispute Resolution Among
Neighbors in Shasta County, 38 STAN. L. REV. 623 (1986) (noting that parties'
conduct as to cattle range was independent of the legal rule, but only because the
costs involved in invoking the legal system were too high).
159 There is no consensus in the literature between "Coasean" and "Coasian"
when using Coase's name as an adjective. "Coasean" appears to be used more
often, and we adopt this convention. See, e.g., Robert C. Ellickson, The Case for
Coase and Against "Coaseanism",99 YALE L.J. 611, 612-13, 613 n.l (1989) (using
"Coasean" over "Coasian" and noting "[eon the fiercely debated issue of whether
the preferred spelling is 'Coasean' or 'Coasian', the definitive analysis is Schwab,
A Coasean Experiment on Contract Presumptions, 17 J. LEGAL STUD. 234, 237 n.*
(1988)" (discussing grammar rules applicable to proper names, the usage of
notable authors, and concluding "[b]ut as a Shakespearean might say, 'A Coasean
by any other name would question the Pigovian tax.')). But see R. H. COASE, THE
FIRM, THE MARKET, AND THE LAW 174 (1988) (using "Coasian" when noting "[tihe
world of zero transaction costs has often been described as a Coasian world.
Nothing could be further from the truth."). Of course, as one commentator noted,
it "[d]oesn't matter, really: both groups should be able to bargain their way
toward a mutually satisfactory solution." Todd Zywicki, "Coasean" or "Coasian"?,
VOLOKH CONSPIRACY (Jan. 30, 2006, 7:10 AM),
http://volokh.com/posts/1138622734.shtml [https://perma.cc/87BM-ULHD].
160 See, e.g., Daniel A. Farber, Parody Lost/Pragmatism Regained: The Ironic
History of the Coase Theorem, 83 VA. L. REV. 397, 399 (1997) (discussing citations
of The Problem of Social Cost, noting that "according to one study ... it was the
single work most[] frequently cited in law review articles").
157
158
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meaning testing whether the implications from a zerotransaction cost model appear in historical or experimental
settings. 161 Coase viewed this as missing the point of his work,
noting that analyzing a world without transaction costs is like
"divining the future by the minute inspection of the entrails of
a goose."162 Rather, Coase's work may be characterized by two

related propositions. First, that "there are transaction costs
and ... they are large."' 63 Second, that "people tend to arrange
their affairs so as to minimize the sum of their (a) transaction
costs and (b) deadweight losses arising from their failures to
exploit gains from trade."'164 As put in one essay on Coase,
The interesting question about the Theorem then is the nature of
the transaction costs associated with those situations in which
the theorem is thought to not be correct. The legacy of the
Theorem lies in the subsequent work attempting to detail the
nature of transaction costs and their effect on the workings of
the economic system. The richness and variety of types of
economic arrangements can now be seen in the richness and
variety of transaction costs and in mechanisms for reducing
them.165

We agree. The transaction costs involved in any litigation
are large, and in complex litigation such as MDL, they are

161 See Medema & Zerbe, supra note 6, at 858-73 (describing experimental and
historical studies on the Coase theorem).
162 R. H. Coase, The Coase Theorem and the Empty Core: A Comment, 24 J.L. &

ECON. 183, 187 (1981).
163 Ellickson, supra note 159, at 613.
164

Id.

165Medema & Zerbe, supra note 6, at 874. For example, in law this idea has
contributed to analysis of the Eleventh Amendment ("if we want to understand
the true significance of sovereign immunity, we need to switch our focus from
constitutional text and history to studies of bargaining between federal and state
governments"), and abortion ("If the parents lack veto power [over their
daughter's abortion], but oppose the abortion more strongly than their daughter
favors it, then they can offer the daughter other benefits in return for her
agreement to forego the abortion. ('We promise to pay all your expenses for the
baby . . . plus your college expenses.')"). Farber, supra note 160, at 403 (citing
Daniel A. Farber, The Coase Theorem and the Eleventh Amendment, 13 CONST.
COMMENT. 141 (1996)).

172

MISSISSIPPI LAW JOURNAL

[VOL. 87:2

enormous. 166 The trouble-or from another perspective, the
academic richness-with transaction costs in MDL is their
structural asymmetry, its implications, and the puzzle of how
to reduce them while preserving access to justice and scale
167
economies.
B. Case-ScreeningBurdens in One-Off Cases
1. Screening Requirements and the Federal Rules
When applying Coase, the first questions are which
resources and rights are at stake. In the rancher example, it
was the resources expended to keep cattle in (or out of) a
particular area. For our purpose, the resources at stake are
those expended to screen cases before trial, as occurs in MDL.
In the presence of enormous transaction costs associated with
MDL, where the law places that burden through the rules of
civil procedure and attorney ethics is of paramount
importance. Under the current Rules, plaintiffs bear the initial
responsibility for case screening under Rule 11, which requires
they not litigate issues with no basis in law or fact, and under
the rules of professional responsibility, which have similar
requirements.1 68 Defendants and courts bear the secondary
responsibility for screening under Rule 12, Twombly, and
Iqbal. The standard for dismissing a case under Rule 12(b)(6)
is that it "fail[s] to state a claim upon which relief can be
granted." 169 Twombly and Iqbal modified this standard to
166 See Hensler & Peterson, supra note 3, at 1031 ("Transaction costs-chiefly,
legal fees-dwarf the amounts paid to injured claimants, who often wait years to
receive compensation.").
167 By asymmetric, we mean born disproportionately by the parties, not the
issue of asymmetry in fragmenting versus recombining property rights. See
Barbara Luppi & Francesco Parisi, Toward an Asymmetric Coase Theorem, 31
EUR. J.L. & ECON. 111 (2011) (discussing asymmetry in transaction costs caused
by the initial allocation of the property right); Francesco Parisi, Entropy and the
Asymmetric Coase Theorem, in PROPERTY RIGHTS DYNAMICS: A LAW AND
ECONOMICS PERSPECTIVE 55 (Donatella Porrini & Giovanni Battista Ramello eds.,
2007) ("... it is easier to fragment property than to rebundle it").
168 Because the requirements are similar, for simplicity we will generally
group the requirements of the rules of professional responsibility pertaining to
case screening together with Rule 11.
169 FED. R. Civ. P. 12(b)(6).
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"require[] a plaintiff to show at the pleading stage that success
on the merits is more than a 'sheer possibility."'' 170 Then,
parties and courts share responsibility for summary judgment
before trial under Rule 56, if there is no genuine dispute of
material facts. 171 Our focus will be on the interplay between
Rule 11 and Rule 12, including how those Rules play out in
MDL and how alternative versions of those rules would change
the pretrial screening burden.
As we examine alternate version of the Rules, it is
instructive to consider the theoretical cases in which
transaction costs do not exist at certain points in the litigation.
In the theoretical case in which no transaction costs exist at
any point, case screening itself would be unnecessary, as would
MDL itself because scale economies would be unnecessary. If
trials alone were costless, case screening would also be
unnecessary,
because
all
issues
could
be
resolved
deterministically at that point. While society might applaud
the sudden unemployment of much of the bar in the preceding
scenarios, in practice there are tremendous costs for parties
and courts in preparing for and conducting trials. Because of
this, it is wise to send only certain cases to trial. 72 For
170 Braden v. Wal-Mart Stores, Inc., 588 F.3d 585, 594 (8th Cir. 2009) (quoting
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)); Bell Atl. Corp. v. Twombly, 550 U.S.
544, 555-56 (2007).
171 Rule 56(f) allows a court to independently consider summary judgment by
identifying undisputed facts for the parties. FED. R. CIV. P. 56(f).
172 We assume that even the dignitary interests of one's "day in court" may be
satisfied short of a jury trial, but the structure of MDL does not lend itself to
one's "day," regardless. See Robert G. Bone, The Puzzling Idea of Adjudicative
Representation: Lessons for Aggregate Litigation and Class Actions, 79 GEO.
WASH. L. REV. 577, 620-21 (2011) ("The conventional view conceives of the
purpose of MDL procedure primarily in terms of saving the social costs of
litigation and promoting efficiency. The problem is that this purpose fits
awkwardly with the idea of the day in court as a right.") (footnote omitted); id. at
620-21 ("Indeed, it is more accurate to describe MDL litigation as a group day in
court."). And, even with competent counsel and impartial courts, trials don't
always get it right. See Shari Seidman Diamond, Truth, Justice, and the Jury, 26
HARV. J.L. & PUB. POL'Y 143, 155 (2003) ("Although some anecdotes, true and
false, point to weaknesses, systematic studies of jury decision-making reveal that
the jury generally is a competent decision-maker. Nonetheless, because they are
human, jurors and judges are both imperfect decision-makers and, in the
courtroom must rely on imperfect and incomplete information.") (footnote
omitted).
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example, if a case has no plausible basis in law or in fact, if it
fails to state a claim upon which relief can be granted, or if
there is no real dispute as to any material fact, resolving the
case before trial saves resources.
Given the need for pretrial screening in a world of costly
trials, which party bears the burden for screening becomes a
pressing question. 173 This is because not only are trials costly,
but so is the screening process itself. Discovering whether a
claim has sufficient merit to take to trial involves significant
investment in analyzing the facts and law surrounding a
potential claim. 174 This burden could be born by either party,
and so our farmer and rancher model is instructive. There, the
legal regime was simple, putting the cost of cow monitoring
completely on either farmer or ranchers. Pretrial screening
could function similarly. A "fence-in" rule, requiring more
screening from the plaintiff, could be accomplished by
strengthening Rule 12, because weak claims would be
dismissed more regularly (giving incentive not to file such
claims). A "fence-out" rule, requiring defendants and courts
prevent weak cases from wandering into court, could be
accomplished by weakening Rule 11 and Model Rule 3.1 (giving
175
incentive to file weak claims).
If Rule 11 and Model Rule 3.1 were removed completely,
no penalty would exist for bringing an implausible case (other
than the cost in attorney time to file), and defendants and
courts would bear the entire responsibility of screening cases

173 Additional alternatives outside our scope are that judges or administrative
agencies would bear the burden of case screening. See Hensler & Peterson, supra
note 3, at 1055-59 (discussing similar alternatives for resolving MDL generally);
WEINSTEIN, supra note 11, at 29 (similar).
174 See, e.g., DANIELS & MARTIN, supra note 133, at 147-49.
175 See Jeffrey W. Stempel, Sanctions, Symmetry, and Safe Harbors: Limiting
Misapplication of Rule 11 by Harmonizing It with Pre-Verdict Dismissal Devices,
60 FORDHAM L. REV. 257, 260-61 (1991) ("If Rule 11 is written or interpreted
stringently, some claims are sacrificed in the name of efficiency, deterring the
unfounded or abusive, and thinning court dockets. If Rule 1l's text or application
is made more forgiving, some of these values are sacrificed in favor of zealous
advocacy, innovative lawyering, and claimants' rights.") (footnote omitted).
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before trial. 176 In contrast, if we had a "super Rule 12" that
automatically imposed sanctions anytime a case was
dismissed, plaintiffs' attorneys would take extraordinary care
to ensure no case were filed without the ability to proceed to
trial. Plaintiffs' attorneys would thus bear the entire burden of
screening cases. Just as with the farmer and the rancher, in
the absence of transaction costs in determining how the burden
is split, either scenario would result in efficient outcomes. 177
The parties could use the timing and amount of settlement to
split the burden in an optimal manner, with, e.g., settlement
post-discovery shifting more of the screening burden to the
defendant.
2. Rule 11 "Stop and Think" versus Rule 12 "Stop and Frisk"
Because transaction costs do exist, efficient outcomes will
not be reached with these modified Rules. The burden cannot
be maintained completely by the plaintiff, because at the time
of filing a plaintiff generally does not know all the relevant
facts that might pertain to trial, and those facts are costly to
uncover. 7 8 Often development of the case and discovery are
needed to reveal whether triable issues of fact exist, even for
claims brought in good faith under Rule 11.179 Nor can the

176 The cost of filing itself would provide some incentive not to file a meritless
claim, but this cost is small compared to the cost in attorney time in investigating
a claim.
177 This is simply the classic presentation of the Coase theorem, with the right
to avoid the costs of screening functioning the same way as the right to emit
noise, or the right to pollute, or the right not to have cattle trample a farm. See
Coase, supra note 147, at 8-15. As with the farmer and the rancher, a potential
problem with nonconvexities also exists. If the initial screening burden is placed
entirely on the defendant, cases may be of such low quality and high number that
they destroy any profitability from the defendant's product. At that point, any
marginal reduction in the defendant's screening burden through negotiation with
plaintiffs creates legal costs with no change in profitability, and so does not occur.
See Vogel, supra note 150, at 158.
178 See Lucian Arye Bebchuck, Litigation and Settlement Under Imperfect
Information, 15 RAND J. ECON. 404, 406 (1984) (modeling the role of private
information in settlement).
179 Rule 11 specifies only that the allegations and "factual contentions have
evidentiary support or, if specifically so identified, [are] likely [to] have
evidentiary support [after a reasonable opportunity for further investigation or
discovery.]" FED. R. Civ. P. 11(b)(3) (emphasis added).

176

MISSISSIPPI LA W JOURNAL

[VOL. 87:2

burden be maintained completely by the defendant, because
even frivolous cases need investigation and motion practice to
dismiss, and this is also costly. 8 0 Defendants would suffer
bankruptcy by a thousand nuisance-suit cuts, and judicial
resources would be overwhelmed.1 8 1 Most importantly,
bargaining to a more efficient sharing of the screening burden
from either of these starting points is difficult due to
transaction costs through imperfect information (e.g., how
much of the discovery cost is optimal to be born?) and
82
nonconvexities.1
To avoid these outcomes, efficiency would indicate
imposing the initial pretrial screening as a shared burden. And
in reality, this is the case-the Rules split the pretrial
screening burden instead of establishing a dichotomous fencein versus fence-out rule. First, Rule 11 offers incentives for the
plaintiffs' attorney to screen for utter implausibility, to "stopand-think" before filing.1 8 3 If the attorney decides the case is
plausible and files, this sends a "Rule 11 signal" that the case
has basis in law and fact. After this signal and filing, the
defendant evaluates the case and can file a Rule 12 motion to
dismiss if it believes the case fails to state a claim. This
provides defendants a chance to evaluate the claim for facial
implausibility, jurisdictional problems and so forth. A motion
to dismiss generally involves deeply questioning the law, and
4
some investigation into the facts short of formal discovery. 8 It
180 See generally D. Rosenberg & S. Shavell, A Model in Which Suits are
Brought for Their Nuisance Value, 5 INT'L REV. L. & ECON. 3 (1985) (discussing
incentive to file nuisance suits).
181 E.g., Mentor Corp. Order, supra note 18 ("Nevertheless, the Court had to
waste judicial resources deciding motions in cases that should have been
dismissed by plaintiff's counsel earlier .... ").
182 To paraphrase Vogel, the defendant "will be unwilling to trade [the
screening burden] as any trade must cost him more than he will profit." Vogel,
supra note 150, at 158; see also supra note 176 (discussing nonconvexities).
183 See Jeffrey A. Parness, Fines Under New Federal Civil Rule 11: The New
Monetary Sanctions for the "Stop-and-Think-Again"Rule, 1993 BYU L. REV. 879,
907 (1993).
184 For example, courts may consider outside documents that are "integral" to
the complaint on a Rule 12 motion. See Charles S. Fax, When Is a Motion to
Dismiss Not a Motion to Dismiss, ABA LITIG. NEWS (July 25, 2016),
https://apps.americanbar.org/litigation/litigationnews/civil-procedure/072513motion-to-dismiss.html [https://perma.cc/VH3P-CB7A].
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allows the defendant to "stop and frisk" the case, so to speak.
In sum, Rule 11 polices the very frivolous, and Rule 12 polices
the not-quite-as frivolous. If cases were cows, Rule 11 makes
plaintiffs' attorneys fence-in weak cows, keeping them away
from the court and letting only the stronger approach, and
Rule 12 fences the court with an additional barrier just high
enough that only the ablest cows can jump it.185
While a Rule 12 dismissal means the case was unsuitable
for trial, a successful Rule 12 motion does not necessarily
trigger sanctions under Rule 11.186 This means there is a space
between a case that fails to satisfy Rule 12 and a sanctionable
case under Rule 11. Plaintiffs' attorneys understand this, and
much of legal practice occurs within this space. A complaint
that has Rule 11 merit but does not satisfy Rule 12 may still be
worth bringing because the defendant may find settlement
cheaper than the cost of preparing a motion to dismiss.18 7 In
the plaintiffs' attorney's calculus, if the cost to initially develop
a weak suit is low, but it will cost the defendant much on
defense if pursued, a settlement is likely and the suit should be
filed.18 8 Because the suit is brought despite expecting it will
185 In Coasean terms, the socially optimal number of cases in court is non-zero
and depends on the "fitness" of the case.
186 See Lawrence C. Marshall, Herbert M. Kritzer & Frances Kahn Zemans,
The Use and Impact of Rule 11, 86 Nw. U. L. REV. 943, 952-53 (1992) (reporting
survey results showing sanctions imposed in only 7.6% percent of cases, that
sanctions targeted plaintiffs 70.3% of the time, and the most common cause of
sanctions was filing frivolous claims); Martin B. Louis, Intercepting and
Discouraging Doubtful Litigation: A Golden Anniversary View of Pleading,
Summary Judgment, and Rule 11 Sanctions Under the Federal Rules of Civil
Procedure, 67 N.C. L. REV. 1023, 1053-54 (1989) (discussing trends in Rule 11
sanctions following 1983 amendments to strengthen what is considered
sanctionable behavior).
187 Or, to be more specific, less than the cost of preparing a motion to dismiss
and the expected costs and benefits of further litigation, based on the assessed
probability of losing the motion. See John H. Langbein, The Disappearance of
Civil Trial in the United States, 122 YALE L.J. 522, 564 (2012) ("[Tjhe parties to a
civil suit appropriately seek private advantage, and can be expected to 'bargain in
the shadow' of what they know about the facts, the law, and the litigation costs.
In law and economics terms, the parties' decision to settle a civil case in the
pretrial process is in most cases an informed Coasean determination to contract
around the costs and risks of trial.") (footnotes omitted) (citing Robert H.
Mnookin & Lewis Kornhauser, Bargainingin the Shadow of the Law: The Case of
Divorce, 88 YALE L.J. 950, 968 (1979)).
188

STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 422 (2004).
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not be litigated, these suits are referred to as nuisance or
"negative value" suits. 1 8 9
Thus, whether an attorney decides to file a nuisance suit
depends on their view of the costs and benefits of filing. 1 90
From the perspective of a rational actor, this decision involves
comparing the opportunity cost of the attorney's time with
their expected gain from the suit.1 9' The expected profit from
the suit is a function of the expected settlement, effort to
pursue the litigation, and costs in time and money to screen
the case.1 92 Assuming Rule 11 is enforced, proper screening on
the plaintiff side involves significant resources. Assessing the
expected value at settlement or trial requires analyzing
liability, damages, and whether the defendant is solvent.1 93
Assessing the expected costs of pursuing the case involves the
effort to assemble facts, draft a demand letter or complaint,
and research applicable law, such as the statute of limitations.
Ascertaining whether the plaintiff is already represented
requires contact with the plaintiff to explain what
representation is and to discuss whether the plaintiff has
already obtained it.

189 Id. at 419-20.

190 For a more formal economic model of the decision to litigate, including an
analysis of social costs, see id. at 389-443.
191 See, e.g., Michael J. Saks, Do We Really Know Anything About the Behavior
of the Tort Litigation System-And Why Not?, 140 U. PA. L. REV. 1147, 1191
(1992) ("An attorney's cases may be thought of as a portfolio of investments.
Economically rational investors seek profitable returns from their investments.
For plaintiffs' lawyers, the risk exists of investing time and out-of-pocket
expenses on cases that may not produce adequate returns, or any returns at all.
Presumably, plaintiffs' attorneys prefer cases with the clearest evidence of
liability and the largest damages. They will avoid cases with weak evidence of
liability or only a small margin between the cost of litigating the case (the value
of the attorney's time and the opportunity cost of taking the case) and the
expected fee from the case." (footnotes omitted)).
192 This becomes a dynamic problem, because the attorney's expected value of
settlement and expected costs in reaching settlement are themselves functions of
the amount of information gathered while screening the case. That is, the more
screening an attorney does, the more precise will be her estimates of the expected
costs and benefits of the case. For simplicity, we consider these issues separately.
193 E.g.,
STEPHEN DANIELS & JOANNE MARTIN, TORT REFORM, PLAINTIFFS'
LAWYERS, AND ACCESS TO JUSTICE 147-49 (2015) (describing the need to screen
cases for care in order to "maintain a profitable practice").
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Next, a key part of the plaintiffs' attorney's calculus is
their assessment of how the defendant will approach the case.
Upon filing, the burden of screening or settling will shift to the
defendant and the court. Just as screening the ordinary case
entails significant costs for the plaintiff, dismissing the
ordinary 12(b)(6) case entails significant costs for the
defendant and the court. Legal research is costly, as is the time
to draft, edit, argue, and decide motions. If the defendant
expects its costs to exceed that of a nuisance settlement, the
defendant may choose to settle the case. If the plaintiffs'
attorney expects such a nuisance settlement, their incentive to
194
file increases.
C. StructuralAsymmetries and Case-Screening in MDL
In the ordinary case this system works fairly well. While
defendants make much ado about frivolous lawsuits, the
"frivolity" they speak of generally extends to cases with enough
basis in law and fact to satisfy Rule 11, but not enough to
satisfy Rule 12.195 This stands to reason-because procedural
rules developed mainly through the framework of one-off cases,
we would expect pressure for efficiency to give a system that
renders efficient screening outcomes for those cases. 196 In
MDL, the structure of the litigation changes attorneys'
incentives, which impacts their behavior and leads away from
our baseline for efficiency. With some simplification, the
structure of MDL has the following relevant aspects: (1) there
194 In the nuisance case setting, we assume settling is never optimal, as in a
transaction cost free world the case would be dismissed before trial. Outside the
nuisance case setting, it is more difficult to tell whether settling is optimal, or if
"the transaction costs from further negotiation exceed the expected gains and [the
parties] choose to settle at a 'suboptimal' outcome because this settlement,
although not optimal, is still better than going to trial." Medema & Zerbe, supra
note 6, at 869.
195 See Avery Katz, The Effect of Frivolous Lawsuits on the Settlement of
Litigation, 10 INT'L REV. L. & ECON. 3, 3 (1990) ("The handling of such suits has
given rise to popular and scholarly criticisms of American civil procedure, on
grounds both of efficiency and fairness. Indeed, in certain areas such as medical
malpractice, antitrust, and corporation law, the asserted prevalence of frivolous
suits is commonly cited as an argument for law reform.").
196 See ALLEN, supra note
16 (discussing pressure to create efficient
institutional rules).
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are immensely more cases aggregated in one docket than
usual, and it is many-on-one, (2) the litigation is chiefly
developed by a few on the plaintiff side, and (3) the cases
197
generally involve complicated factual and legal questions.
Each of these influences the costs and benefits involved in
bringing suit, and so changes how rational attorneys approach
the litigation. We first consider the implications of each one,
with particular attention to transaction costs, and then their
joint implication.
First, consider the issue of many-on-one. 198 This is created
by the widespread nature of mass torts, and exacerbated by the
asymmetric marginal costs involved in filing and dismissing
MDL nuisance cases, described below. Together, these create a
one-farmer-versus-many-ranchers situation in which global
peace is elusive. In a one-off case, settlement brings resolution
of the issue. Files are closed, and people move on with their
lives. With many plaintiffs, and the potential for any one
plaintiff and a favorable jury to award hundreds of millions in
damages, global peace is elusive.1 99 This creates incentives to
gather as many plaintiffs as possible into the settlement, such

197 See In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217,
1222 (9th Cir. 2006) ("[Mlultidistrict litigation is different because of the large
number of cases that must be coordinated, its greater complexity, and the court's
statutory charge to promote the just and efficient conduct of the actions."). For a
related take on the special structural characteristics of MDL, see Hensler &
Peterson, supra note 3, at 1032-33 ("Understanding why mass personal injury
litigation is so difficult to resolve-and why aggregation has proved so
problematic-requires understanding: (1) the special factual and legal issues that
arise when litigation involves latent (as contrasted with traumatic) injuries; (2)
the peculiar risk profile of the litigation, which confers special advantages on
plaintiffs' attorneys who represent large numbers of clients; (3) the issues that
future injuries and future plaintiffs pose for settlement efforts; and (4) the
conflicts of interest inherent in collective litigation .... " (footnotes omitted)).
198 While many MDLs include more than one defendant, there is typically one
central defendant who handles the main issues in the litigation.
199 Erichson & Zipursky, supra note 113, at 271 ("When defendants settle mass
litigation, they prefer to settle wholesale. Not only do individual negotiations
require greater resource expenditures, but piecemeal settlements simply do not
provide sufficient peace to allow a defendant to put a dispute behind it. Worse,
piecemeal settlements may draw more claimants into the litigation, as
prospective plaintiffs and attorneys smell blood in the water. From the
defendant's perspective, the more comprehensive the deal, the better.").
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as by settling with an attorney's clients en masse, creating the
ethical challenges discussed above.
Second, the litigation is chiefly developed by a few, which
means MDL has a fixed and variable cost structure. The fixed
costs of the litigation such as developing a liability theory, a
damages theory, and recruiting favorable experts are born by
the plaintiffs' firms driving the MDL, the "heavy hitters" who,
e.g., comprise the steering committee. These costs may be quite
large.2 00 In contrast, the marginal costs involved in gathering
each plaintiff to the litigation are quite small, and this is true
for both the heavy-hitting firms and the bread-and-butter
plaintiffs' firms tagging along for the ride. 201 For instance, the
traditional analyses of liability, damages, and solvency are all
trivial for the marginal MDL case. The targets of MDL are
typically large corporations for whom solvency is not an issue,
and for whom financial information is public. 202 The liability
and damages theories have already been established.
Similarly, the incidental costs involved in filing are minimal.
The centralized litigation provides pre-packaged complaints,
which may be prepared and filed with little effort on behalf of
any individual plaintiff. The related costs in time to determine
proper service for foreign defendants has been handled, and
the attorney need not even access Pacer for updates on major
20 3
issues in the litigation.

200 E.g., In re Genetically Modified Rice Litig., 764 F.3d 864, 873 (8th Cir.
2014) (approving court's award of "up to $72 million in fees" for lead counsel); In
re Vioxx Prods. Liab. Litig., 760 F. Supp. 2d 640, 658 (E.D. La. 2010)
(establishing a 6.5% common benefit fund, representing to some degree the fixed
costs of the litigation).
201 See Hensler & Peterson, supra note 3, at 1043 ("Indeed because of the
interdependence of claim values, some firms might avoid the significant costs of
preparing and trying cases, by free-riding on success of other firms that take
their cases to trial.") (footnote omitted).
202 That is not to say that solvency is never an issue. E.g., Abigail Rubenstein,
Bankrupt Domfoam Settles Claims In Foam Antitrust MDL, LAW360 (Mar. 7, 2012
7:26 PM),
https://www.law360.com/articles/317059/bankrupt-domfoam-settlesclaims-in-foam-antitrust-mdl [https://perma.cc/NEL8-4889]. For most companies
involved in MDL the risk is not material.
203 Many MDL judges implement a public website dedicated to news from the
MDL. E.g., U.S. Dist. Court, N. Dist. Ohio, DePuy Orthopaedics, Inc., ASR Hip
Implant Products Liability Litigation, http://www.ohnd.uscourts.gov/home/clerks-office-and-court-records/multidistrict-litigation-cases/mdl-2197/
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Third, not only are the marginal costs low, but the
prospect of settling nuisance suits is high because MDL cases
204
are generally factually, scientifically, and legally complex.
Plaintiffs' attorneys know that dismissing cases thus entails
significant costs for the defendant in terms of legal research
and motion practice. The marginal plaintiff with Rule 11 or 12
issues enters the litigation with few transaction costs borne by
plaintiffs' attorneys, but exits only with significant transaction
costs borne by the defendant in many cases. This asymmetry
makes the cases sticky, and encourages nuisance suits in
exchange for nuisance settlements that tag-along mass
20 5
settlement of more meritorious claims.
The previous structural factors also play into this.
Plaintiffs' attorneys know that because the litigation is manyon-one, defendants desiring global peace have large incentives
to make all cases involved in the MDL go away, no matter the
plausibility. In addition, the sheer number of plaintiffs may
provide pressure to settle. 20 6 The number of plaintiffs in MDL

[https://perma.cc/QB5A-8HAH] (last visited Jan. 10, 2016). See also Dobbs v.
DePuy Orthopedics, Inc., 842 F.3d 1045, 1050 (7th Cir. 2016) (noting in dispute
over 35% contingent attorney fee for case filed in MDL that attorney "adhered to
all case management orders, collected Dobbs['s] medical records, [flact sheets,
monitored the DePuy litigation, and attended to all details of maintaining
Dobbs'[s] case." (first and third alterations in original)).
204 While most MDLs settle, some involve mass dismissals or grants of
summary judgment. E.g., In re Mirena IUD Prods. Liab. Litig., 202 F. Supp. 3d
304, 327-28 (S.D.N.Y. 2016) (granting defendants summary judgment due to lack
of acceptable expert testimony as to causation).
205 See Nancy J. Moore, The Case Against Changing the Aggregate Settlement
Rule in Mass Tort Lawsuits, 41 S. TEX. L. REV. 149, 169-70 (1999) ("The more
clients the lawyer has, the more the lawyer will be looking for a quick settlement
from the defendant, particularly when many of those clients have highly
questionable claims.") (footnote omitted) (citing Hensler & Peterson, supra note 3
at 1032 ("Further, by aggregating cases to achieve efficient dispositions, courts
may increase incentives of plaintiffs' attorneys to expand the litigation to include
claimants with questionable losses or grounds for liability, which may further
diminish the compensation available to more meritorious plaintiffs with'
significant losses, and drive up transaction costs.")).
206 In essence, plaintiff claims become "currency" in MDL, in the same manner
as time, information, and money are currencies in one-off litigation. Each of these
resources is scarce, negotiable, exchangeable, and must be tracked and managed
by the parties. While in one-off cases time, information, and money can be used as
pressure in negotiations between parties, in MDL the sheer number of plaintiffs
becomes another pressure point.
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is observable, and as more claims pile up there becomes
20 7
increased pressure on defendants to resolve the litigation.
Taken together, the asymmetric marginal costs and
benefits resulting from the structure of MDL give plaintiffs'
attorneys little incentive to screen as in a one-off case, such as
for concurrent representation or plausibility. The result is the
proliferation of duplicate cases within the MDL and more cases
that push the sanctionable Rule 11 boundary. As put by one
judge, "Some attorneys .. .will take almost any case without

regard to its merit, hoping for a global settlement. The
attorneys with thousands of cases are almost invariably in this
category."2 08 This means the Rule 11 signal of basis in law and
fact weakens, and MDL begins to approach the pure "fence-out"
rule in which defendants and courts bear the complete burden
of screening cases. This overburdens courts and compounds the
inefficiencies of the "one-on-many" settlement process for the
209
defendant, which therefore leads to a sub-optimal outcome.
The next Section explores the implications of this burden,
and proposes solutions.
IV. PUTTING TEETH IN RULE 11
The last Section established that in a typical non-MDL
case the mutual burden of screening cases and the process of
nuisance settlement makes sense from a transaction cost
perspective. In MDL, this system begins to break down because
the structure of the joint litigation alters the usual marginal
costs involved in filing and settling, shifting the burden of
pretrial screening towards a defendant and court-born "fenceout" rule. 210 The result is that the shared transaction-cost
burden for pretrial screening disappears, making nuisance and
duplicate cases proliferate within MDL and mix with

207 See, e.g., supra Section II.A (discussing statistics from the JMPL); supra
Section II.B (discussing disclosure of the number of plaintiffs in the ASR Hip
MDL).
208 WEINSTEIN, supra note 11, at 74.
209 See supra note 156 and accompanying text (discussing one-on-one versus

one-on-many transaction costs).
210

See Vogel, supra note 150, and accompanying text.
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meretricious cases without the benefit of Rule 11 signaling to
separate them. As noted by one MDL judge:
[B]ased on fifteen years on the federal bench and a front
row seat as an MDL transferee judge on two separate
occasions, the undersigned is convinced that MDL
consolidation for products liability actions does have the
unintended consequence of producing more new case
filings of marginal merit in federal court, many of which
211
would not have been filed otherwise."
This would not matter in a costless world. 2 12 As in one-off
cases, the defendant and the court would be able to either
screen and justly settle each case without cost, or optimally
compensate plaintiffs' attorneys to shift portions of the
screening burden back to their shoulders. Because of
transaction costs, these cases stick in the MDL, burden
213
shifting is difficult, and MDL becomes a pressure cooker.
Even if many cases in the litigation have merit, there become
too many duplicate and nuisance plaintiffs, which require too
much motion practice to dismiss and overwhelm the court. This
increases pressure in a system whose procedural rules were
designed for handling one-off cases. This tremendous pressure
starts leaking out through extraordinary rulings by trial courts
2 14
like those discussed in the Introduction.

Mentor Corp. Order, supra note 18, at *2.
To be specific, in a toy world without transaction costs, nonconvexities,
information asymmetries, and so on, this would not matter.
213
Cf. Robert L. Kidder, The End of the Road? Problems in the Analysis of
Disputes, 15 L. & SOc'Y REV. 717, 718 (1980) ("[L]itigation becomes the very
narrow end of a filtering funnel. Only a select few of society's disputes find their
way through the thickets of diversion and into the courts. . . . In effect, [a
research project on civil litigation] likens society to a pressure cooker with
dispute processing mechanisms as relief valves preventing social catastrophe.");
Shirley M. Hufstedler, Courtship and Other Legal Acts, 60 A.B.A. J. 545, 545
(1974) ("Appellate courts are not ivory towers. They are pressure cookers, and the
pressures far exceed the manufacturer's specifications. Anglo-American judicial
systems were designed to handle a modest amount of litigation, primarily civil
trials for the gentry and criminal trials for the poor and the occasional gentlemen
who inexplicably went astray. They were not designed to digest the massive
quantities of litigation that have engulfed them.").
214 In economic terms, the structure of MDL generates externalities.
211

212
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What is to be done? Because MDL was designed to reduce
transaction costs and the challenges in MDL stem from the
structural asymmetry in costs this created, the implications
from the Coase Theorem are helpful. At a minimum, the
Theorem suggests establishing legal rules that lower
transaction costs, with particular attention to nonconvexities
and asymmetry in how costs are born after rights are assigned,
as in the case of efficiency and history favoring the "fence-in"
rule for farmers and ranchers. 15 One approach to this would
be to give up on traditional ethical rules supervising the
attorney-client relationship, and simply acknowledge that
mass litigation is a different beast requiring different rules.
This is the "common practice" in mass tort litigation, entailing
"ignor[ing] ethical problems in the name of expediency." 216
We would not give up so easily. Taking advantage of
flexibility in existing rules, especially as to their application in
early case management orders, offers the potential to change
the procedural structure that creates incentives to violate
ethical principles. 217 Thankfully, courts supervising MDL have

215 See Medema & Zerbe, supra note 6, at 865; Coase, supra note 43, at 19
("[C]ourts directly influence economic activity. It would therefore seem desirable
that the courts should understand the economic consequences of their decisions
and should, insofar as this is possible without creating too much uncertainty
about the legal position itself, take these consequences into account when making
their decisions. Even when it is possible to change the legal delimitation of rights
through market transactions, it is obviously desirable to reduce the need for such
transactions and thus reduce the employment of resources in carrying them
out."). Another implication is to assign legal rights "to the party who would buy it
• ..if it were assigned initially to the other party." RICHARD POSNER, ECONOMIC
ANALYSIS OF LAW 52 (6th ed. 2003). Here, the plaintiffs' attorneys bear the
advantage in screening the facts of the case, as they have the relationship with
the plaintiff. It would thus be efficient for the defendant to pay plaintiffs' counsel
for better case screening at least as to factual matters, ignoring the ethical
conflicts inherent in such a request.
216 WEINSTEIN, supra note 11, at 46.
217 We assume the prospect of actually altering the Federal Rules is remote,
but pressure is mounting. See Lawsuit Abuse Reduction Act of 2015, H.R. 758,
114th Cong. § 2(a)(1) (2015) (proposing that sanctions under Rule 11 become
mandatory rather than permissive). If altering the fundamental structure of mass
litigation were possible, it could have enormous consequences on the incentive
structure of litigants. For a large list of proposals along this line, see Hensler &
Peterson, supra note 3, at 1055-59 (proposing class action treatment, special
courts, and claim resolution facilities, among others).
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great flexibility under the existing Rules. 218 As the Ninth
Circuit noted,
[W]hile the rules [in MDL] are the same as for ordinary
litigation on an ordinary docket-that is, a court
determining whether to dismiss an action . . .must weigh
the public's interest in expeditious resolution of litigation;
the court's need to manage its docket; the risk of prejudice
to the defendants; the public policy favoring the
disposition of cases on their merits; and the availability of
less drastic sanctions-multidistrictlitigation is different
because of the large number of cases that must be
coordinated, its greater complexity, and the court's
statutory charge to promote the just and efficient conduct
of the actions . . . .As a result, the considerations that
inform the exercise of discretion in multidistrict litigation
may be somewhat different, and may tip the balance
somewhat differently, from ordinary litigation on an
21 9
ordinary docket.
In the spirit of this, courts should "be aware that they may
need to consider approaches that weed out non-meritorious
cases early, efficiently, and justly."220 They should first expect
more from plaintiffs' attorneys who file weak cases within
MDL. While MDL, as only centralizing cases for pretrial
procedural purposes, lacks the "adequacy" requirement in Rule
23 class actions, attorneys should still be expected to bear the
burden for case screening imposed by Rule 11.221 To do this,
218 Although we do not propose a sanction scheme outside the Rules, federal
courts have remarkably flexible sanction power outside the Rules. See Chambers
v. NASCO, Inc., 501 U.S. 32, 50 (1991) ("[N]either is a federal court forbidden to
sanction bad-faith conduct by mean of the inherent power simply because that
conduct could also be sanctioned under the statute or the Rules. . . . if in the
informed discretion of the court, neither the statute nor the Rules are up to the
task, the court may safely rely on its inherent power.") (emphasis added).
219 In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1222
(9th Cir. 2006) (emphasis added); see also Dzik v. Bayer Corp., 846 F.3d 211, 216
(7th Cir. 2017) ("District courts handling complex, multidistrict litigation 'must
be given wide latitude with regard to case management' in order to achieve
efficiency." (quoting In re Asbestos Prods. Liab. Litig. (No. VI), 718 F.3d 236, 243,
246-48 (3rd Cir. 2013)).
220 Mentor Corp. Order, supra note 18, at *2.
221 See Carrie Menkel-Meadow, Ethics and the Settlements of Mass Torts: When
the Rules Meet the Road, 80 CORNELL L. REV. 1159, 1167 (1995) (discussing the
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courts should apply Rule 11 in a way that discourages nuisance
suits and duplicate cases in order to "get cases decided on the
22 2
merits of issues that are truly meritorious and in dispute."
Rather than applying Rule 11 post hoc, threatening sanctions
after resolving numerous sanctionable cases, courts should be
clear from the beginning of the MDL that sanctions will apply,
what kind of conduct will trigger sanctions, and what those
sanctions will be. 223 This will put teeth into Rule 11 by
informing parties "what the judge expects of them," providing
notice that professional standards for case screening apply
regardless of combined pretrial treatment in MDL. 22 4 Examples
of possible standards are that cases clearly barred by the
court's interpretation of the statute of limitations should not be
filed, 225 and that counsel are expected to diligently comply with
ethical implications of Rule 23's "adequacy" requirement in the context of mass
torts).
222 In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1227
(9th Cir. 2006). Cf. Louis, supra note 186, at 1059 ("What then can be done to
discourage those who gamble at litigation by asserting expensive, burdensome
claims and defenses that apparently have little chance to succeed but that
possess substantial settlement value and sufficient color to escape pretrial
interception and rule 11 sanctions? The most likely answer, which is apparently
still an unacceptable one in America, is greater use of attorney fee shifting. As a
half-way step, rule 11 could provide that expenses, including attorneys' fees,
would be awarded to the prevailing party, unless the court finds that the losing
party's position 'was substantially justified or that special circumstances make an
award unjust."').
223 See Mentor Corp. Order, supra note 18.
224 In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1232
(9th Cir. 2006). The threat of sanctions against even a few may serve as a
reminder to the remaining attorneys. In re Exxon Valdez, 102 F.3d 429, 433 (9th
Cir. 1996) ("Although these cases involve only a fraction of the parties in the
litigation, the court properly considered the importance of sanctions as a
deterrent in litigation involving thousands of plaintiffs.").
225 See Mentor Corp. Order, supra note 18. Problems with statutes of
limitations in MDL are particularly salient because statute of limitations exist in
large part to limit transaction costs! E.g., Suzette M. Malveaux, Statutes of
Limitations: A Policy Analysis in the Context of Reparations Litigation, 74 GEO.
WASH. L. REV. 68, 79 (2005) ("[L]imitations periods reduce transaction costs
brought about by evidentiary concerns. In general, the more remote in time a
claim is, the greater those concerns may be. The policy rationale for limiting
claims based on time is that stale claims cost more-in terms of time, money, and
resources-to gather the relevant evidence and to resolve related admissibility
issues. For cases involving very old claims, the cost of finding witnesses,
documents, and other reliable evidence to reconstruct the past may be exorbitant
or, even worse, prohibitive.") (footnote omitted) (citing Richard A. Epstein, The
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discovery requests rather than parking cases in the MDL
226
without further thought.
For example, in the Prempro MDL concerning Wyeth's
hormone replacement therapy, the court grew frustrated over
plaintiffs' attorneys' failure to appropriately update plaintiff
fact sheets. 22 7 Hundreds of fact sheets had not been served by
the court's deadline, and additional hundreds remained
incomplete as the plaintiffs "simply replaced 'will supplement'
with 'I do not recall and do not have reasonable access to the
information that would be responsive to this question without
undue burden or cost."' 228 In some cases, "the 'Verification'
page included the signature from the original fact sheet, and
2 29
simply 'typed in over the old date."'
As a result, the court contemplated dismissing the
cases,2 30 but relented because it would only mean that
"hundreds of cases" would be refiled, and then re-transferred to
the MDL.231 Instead, the court finally threatened a sanction of
the defendants' attorneys' fees if the updated fact sheets were
not "reasonably adequate" and filed within 45 days. 23 2 With
hindsight, future MDLs might include such an order at the
beginning. This would alleviate the psychological reluctance
courts feel before issuing sanctions (as attorneys were warned),
and serve as notice that there will be costs involved in
litigating even the marginal case.
Temporal Dimension in Tort Law, 53 U. CHI. L. REV. 1175, 1182 (1986) ("The
passage of time is positively correlated with . . . the expense of litigation and the
error rate."); Patricia M. Danzon, Tort Reform and the Role of Government in
Private Insurance Markets, 13 J. LEGAL STUD. 517, 534 (1984) ("[D]elay leads to
decay of evidence, blurs the chain of causation ....
and hence increases litigation
expense.")).
226 Mentor Corp. Order, supra note 18.
227 In
re Prempro Prods. Liab. Litig., No. 4:03-CV-01507-WRW, 2009 WL
511116, at *1 (E.D. Ark. Feb. 27, 2009).
228

Id.

Id. (footnote and quotation omitted).
Id. at *2.
231 Id. As the most common complaint in the MDL process is the length, this
was sensible. John G. Heyburn II & Francis E. McGovern, Evaluating and
Improving the MDL Process, 38 LITIG. 26, 31 (2012) ("The single most prominent
complaint about multidistrict litigation arises from counsel's negative experiences
in so-called black hole cases-those that seem not to move at an acceptable
pace.").
232 In re Prempro, 2009 WL 511116, at *2.
229
230
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Second, if a court is reluctant to use Rule 11 as a tool to
encourage initial case screening, it should consider issuing an
early "Lone Pine" order under Rule 16 to change the marginal
cost of filing tag-along cases within MDL. This is the proposed
rule in Section 5 of the FCALA:
In any coordinated or consolidated pretrial proceedings
conducted pursuant to subsection (b), counsel for a
plaintiff asserting a claim seeking redress for personal
injury whose civil action is assigned to or directly filed in
the proceedings shall make a submission sufficient to
demonstrate that there is evidentiary support (including
but not limited to medical records) for the factual
contentions in plaintiff's complaint regarding the alleged
injury, the exposure to the risk that allegedly caused the
233
injury, and the alleged cause of the injury.
The idea of a Lone Pine order originated in Lore v. Lone
Pine Corp., a New Jersey state toxic tort case concerning
potential harm from a landfill. 234 There, the court required
each plaintiff file a report of physician or other medical expert
supporting the plaintiffs claim. 235 None could do so, and the
litigation ended. A typical order of this nature requires the
plaintiff "provide case-specific expert reports establishing a
basis for plaintiffs' claims that their injuries were caused by
the defendant's conduct, together with the scientific basis for
the experts' opinions." 236 By raising the bar on what is an
acceptable prima facie case within MDL, courts are essentially
2133 Fairness in Class Action Litigation and Furthering Asbestos Claim
Transparency Act of 2017, H.R. 985, 115th Cong. § 105 (2017).
234 See generally Lore v. Lone Pine Corp., No. L-33606-35, 1986 WL 637507
(N.J. Super. Ct. Law Div. Nov. 18, 1986). For more discussion, see James P.
Muehlberger & Boyd S. Hoekel, An Overview of Lone Pine Orders in Toxic Tort
Litigation, 71 DEF. COUNSEL J. 366, 366 (2004) (discussing history and
requirements of Lone Pine orders); Glenn M. Farnet, The Lone Pine Order as a
Case
Management
Tool
for
Complex
Litigation,
KEAN
MILLER
http://www.keanmiller.com/files/lone-pine-order.pdf
[https://perma.cc/H2HNYDB2] (last visited Jan. 9, 2017) (discussing, e.g., authority to issue Lone Pine
orders under Rule 16).
235 Lone Pine, 1986 WL 637507, at *1.
236 JOHN H. BEISNER & JESSICA D. MILLER, LITIGATE THE TORTS, NOT THE
MASS: A MODEST PROPOSAL FOR REFORMING HOW MASS TORTS ARE ADJUDICATED

19 (2009).
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enforcing a significant aspect of Rule 11 without sanctions. As
one court noted, Lone Pine orders:
[E]ssentially require[] that information which plaintiffs
should have had before filing their claims pursuant to
Fed.R.Civ.P. 11(b)(3). Each plaintiff should have had at
least some information regarding the nature of his
injuries, the circumstances under which he could have
been exposed to harmful substances, and the basis for
believing that the named defendants were responsible for
23 7
his injuries.
In terms of our analysis, Lone Pine orders shift a portion
of the pretrial screening burden back onto the plaintiffs'
attorney's shoulders, making the transaction costs in screening
cases more symmetric. Shifting a portion of this cost back to
the plaintiff helps move the fences around the court closer to
their intended, and more efficient, positions.
CONCLUSION

Due to the economies of scale offered by joint pretrial
screening, multidistrict litigation will remain an essential tool
for settling mass torts that cannot be resolved classwide. While
centralization has the potential to increase plaintiffs' recovery
by reducing the transaction costs involved in litigating, the
asymmetric variable costs involved in filing and resolving
237 Acuna v. Brown & Root Inc., 200 F.3d 335, 340 (5th Cir. 2000) (approving
the use of Lone Pine order in MDL with 1,600 plaintiffs who claimed injury from
uranium mining). See also Baker v. Chevron USA, Inc., No. 1:05-CV-227, 2007
WL 315346, at *2 (S.D. Ohio Jan. 30, 2007) ("The basic purpose of a Lone Pine
order is to identify and cull potentially meritless claims and streamline litigation
in complex cases involving numerous claimants, such as this one."); BEISNER &
MILLER, supra note 236, at 19-22 (discussing application of Lone Pine orders,
particularly in the Vioxx litigation in which plaintiffs' counsel complained the
order was "unfair and unilaterally slanted in favor of Merck, both in general and
specific application." The court responded that "[s]urely if Plaintiffs' counsel
believe that such claims have merit, they must have some basis for that
belief .... ") (alterations in original) (citing In re Vioxx Prods. Liab. Litig., 557 F.
Supp. 2d 741, 744 (E.D. La. 2008)). Lone Pine orders have also been issued
recently in the Fresenius Dialysis MDL, Amaral, supra note 20, and in the
Zimmer Knee Implant MDL, In re Zimmer Nexgen Knee Implant Prods. Liab.
Litig., Doc. 1928, MDL No. 2272, 2016 WL 3281032, at *2 (N.D. Ill. June 10,
2016).
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claims within MDL generate problems for defendants, courts,
and the plaintiffs themselves. Because procedural and ethical
rules developed outside the context of mass litigation, they
have traditionally been applied in ways that encourage, rather
than minimize, these problems. By developing pointed
standards for plausibility and diligence early in MDL, such as
those proposed in the FCALA, courts may help turn the tide
against unscreened and duplicate claims. These standards can
help disarm the MDL minefield, reducing gamesmanship and
improving access to justice for plaintiffs and defendants alike.

192

MISSISSIPPILA W JOURNAL

[VOL. 87:2

