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INTRODUCTION

One of the odd ambig uities of defamation doctrine is the
Supreme Court & enduring silence on the exact scope of plai n-
tiffs 6 constitutional burden to demonstrate falsity. Most not a-
bly, the Court in  Milkovich v. Lorain Journal Co. 1 described its
decision in Philadelphia Newspap ers, Inc. v. Hepps? as holding
that Ga statement on matters of public concern must be prov a-
ble as false before there can be liability under state defamation
law, at least in situations . . . where a media defendant isi n-
volved.@ The proposition & twofold qualification, extending its
reach only to expression by media defendants on subjects of
public concern, implies that the absence of either element may
eliminate the plaintiff & obligation to show that the statement
in question contains a factually false a ssertion. Admittedly, the
notion of variable standards of proof has played a central part
in the d evelopment of defamation standards under the First
Amendment.4 This Article contends, however, that the logic
justifying conti ngent burdens elsewhere in libel law should not
apply to the underlying question of whether a defendant falsely
maligned the plaintiff. In particular, the Article argues that
adjustments to the evidentiary barriers faced by defamation
plaintiffs have been shaped by considerations beyond the inh e-
rent nature of defamation, whereas provably false content
should be recognized as an integral feature of actionable libel.
Accordingly, neither the subject matter of the expression at
issue nor the identity of the defendant should affect the r e-
quir ement that the plai ntiff establish falsity.

Part | of the Article reviews the evolution of constitutional
principles governing defamation through the prism of external
and intrinsic factors. Part Il explores the apparent rationale for
the suggestion in Mi/ kovich and other cases that demonstration
of falsity may be waived in certain circumstances, and argues

497 U.S. 1 (1990). The case is discussed /nfra at Part Il -A.
475 U.S. 767 (1986).

Milkovich , 497 U.S. at 19-20.

Seeinfra notes 9-20 and accompanying text .

A W N P
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that this position rests on failure to recognize the intrinsic ch a-
racter of defamatory content. An examination in Part Ill of
lower court decisions sinc e Milkovich underscores the irrele v-
ance of public concern classification and media status to the
determin ation of falsity.

|. THE PREDOMINANCE OF EXTRINSIC FORCES IN THE
FORMATION OF LIBEL DOCTRINE UNDER THE FIRST AMENDMENT

Since according libel First Amen dment recognition in  NMew
York Times Co. v. Sullivan ,°> the Supreme Court has pursued a
dproper accommodation & between society& interest in the free
dissemination of ideas and information and the state interest
in redressing harm to reputation. 7 That balan ce has been
struck primarily through evidentiary standards rooted in va I-
ues external to the nature of defamatory expression itself. In
launching modern constitutional libel doctrine, the New York
7Times opinion epitomized the Court & emphasis on extrinsic
reasoning. Still, a distinct strain of rulings has revolved around
the thr eshold question of whether the disputed statement can
be shown to qualify as actionable defamation at all.  In these
instances, the Court has focused on aspects of the speech in
guestion that may be properly regarded as intrinsic: i.e.,
whether the speech possesses the properties of constitutionally
unprotected defam ation. 8

5 376 U.S. 254 (1964). The case is discussed /nfra at Part | -A.

6 Gertz v. Robert Welch, Inc., 418 U.S. 323, 325 (1974) (referring to an a ttempt to
strike a balance between freedoms of speech and press and r edressing harm cause d to
reputation).

7 SeeTime, Inc. v. Firestone, 424 U.S. 448, 456 (1976) (noting the Court & effort to
reach an dappropriate accommodation between the public & interest in an uninhibited
press and its equally compelling need for judicial redress of libel ous utterances ¢); Ro-
senblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., concurring) (stating that actions
for damages from defamatory falsehoods reflect o more than our basic concept of the
essential dignity and worth of every human being  ¢); WiLLIAM L. PROSSER, HANDBOOK
OF THE LAW OF TORTS 737 (4th ed. 1971) (noting individual & interest in redressing
anv asion of the interest in reputation and good name  §).

8 See Robert Francescotti, How to Define Intrinsic Properties , 33 NoUs 590, 590
(1999) (describing intrinsic property as Ga property that is /infernal in the sense that
whether an object has it depends entirely upon what the object is like in itself ¢); Peter
P. Kirsche nmann, adntrinsically 6 or Just dnstrumentally o Valuable? On Structural
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A. New York Times , the Constitutionalization of Libel Law,
and the Extrinsic Thrust of Defamation Doctrine

New York Times launched the Court & project of fashioning
a regime of constitutional principles to govern defamation law. 9
Prior to 1964, the Court had categorically excluded libel from
the realm of protected expression. 1° Libel defendants could
therefore look onl y to the meager safeguards afforded by state
common law. In most jurisdictions, defendants were subjected
to strict liability unless they could prove that the statement

Types of Values of Scientific Knowledge , 32 J. GEN. PHIL . ScI. 237, 243 (2001) (stating
that &hings possess /ntrinsic value on the ground that the source of their value lies in
them: they are valued /n themselves@); David Lewis, Extrinsic Properties , 44 PHIL .
Stup. 197, 197 (1983) (characterizing {a] sentence or statement or proposition that
ascribes intri nsic properties to something is entirely about that thing  ¢); Stuart Rachels,
A Defense of Two Optimistic Claims in Ethical Theory , 112 PHIL. STuD. 1, 2-3 (2003)
(stating that ¢da]n item & intrinsic value . . . depends only on that thing. Perfect dupl  i-
cates cannot differ in intrinsic value §); Peter Vallentyne, /ntrinsic Properties Defined
88 PHIL . STUD. 209, 212 (1997) (defining intrinsic prope rties as &hose the having, or
lacking, of which does not d epend on what the rest of the world is like §).

9 The complexity of that regime has evoked a considerable amount of critical
commentary by both judges and scholars. See, e.g, Mittelman v. Witous, 552 N.E.2d
973, 978 (l1l. 1989) (stating that law of defamation ¢has spawned a morass of case law
in which consistency and harmony have long ago disappeared ¢); Holtzscheiter v. Tho m-
son Newspapers, Inc., 506 S.E.2d 497, 514 (S.C. 1998) (Toal, J., concurring) (asserting
that &he present status of our defamation jurisprudence is so conv oluted, so hopelessly
and irretrievably confused, that nothing short of a fresh start can bring any sanity, and
predictability, to this very important area of the law 9); Robert M. Ackerman, Bringing
Coherence to Defamation Law Through Uniform Legislation: The Search for an EI  e-
gant Solution , 72 N.C. L. Rev. 291, 293 (1994) (describing the Court & jurisprudence as
contributing to the ddisarray 6 and dchaotic nature 6 of defamation law); Sheldon W.
Halpern, Of Libel, Language, and Law: New York Times v. Sullivan  at Twenty -Five, 68
N.C. L. Rev. 273, 276 (1990) (characterizing defamation law as da] fragmented, confu s-
ing and unsatisf ying array of criteria and requirements  ¢); David A. Logan, Tort Law
and the Central Meaning of the First Amendment , 51 U. PITT. L. REV. 493, 515 (1990)
(asserting that the law of defamation owould make Daedalus proud ¢); Rodney A. Smol-
la, Dun & Bra dstreet, Hepps, and Liberty Lobby . A New Analytic Primer on the Future
Course of Defamation, 75 Geo. L.J. 1519, 1519 (1987) (stating that the law of defam a-
tion is adripping with co ntradictions and confusion @).

10 See, e.g, Times Film Corp. v. Chicago, 365 U.S. 43, 48 (1961); Beauharnais v.
lllinois, 343 U.S. 250, 256 -57, 266 (1952) (stating that libelous speech is not dwithin the
area of constitutio nally protected speech ¢); Chaplinsky v. New Hampshire, 315 U.S.
568, 572 (1942) (stating in dictum that libelous statements aare of such slight social
value . . . that any benefit that may be de rived from them is clearly outweighed by the
social interest in order and morality  §).
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was either true or privileged. 11 Rejecting any premise of libel &
adalismanic immunity  from constitutional limitations, &2 New
York Times dramatically altered the landscape of defam ation
law by granting formidable protection to criticism of public off i-
cials. Under the decision & tactual malice 6 requirement, an off i-
cial could recover damages f or a defamatory falsehood rela ting
to official conduct only upon a showing that the defendant e  i-
ther knew that the statement was false or acted with reckless
disregard of whether it was false. 13 In addition, the Court fort -
fied this imposing evidentiary bar rier by demanding that the
official establish actual malice with  daconvincing clarity 6 rather
than simply by a preponderance of the evidence. 14

The Court & promulgation of the actual malice standard
did not rest on principles peculiar to the nature of defama  tory
expression. On the contrary, the Court announced at the outset
of its discussion a refusal to be bound by dmere labels 6 such as
dibel. &5 Rather, the Court repeatedly emphasized the larger
importance of preserving citizens 0ability to criticize the  official
conduct of public officials. 16 Citing the authority of Madison,
the Court ascribed to him the view that  {t]he right of free pu b-
lic discussion of the stewardship of public officials 6is da fun-
damental principle of the American form of government. &7 In-
deed, in an oft-quoted passage, the Court discerned in this
right c&he central meaning of the First Amendment. @ Thus,
the burden of showing actual malice was deemed necessary to

11 E.g., Peck v. Tribune Co., 214 U.S. 185, 189 (1909) (stating that di]f the public a-
tion was libelous, the defendant took the risk  @); McClinton v. Rice, 265 P.2d 425, 4 29-
30 (Ariz. 1953); Horovitz v. Weidenmiller, 53 N.Y.S.2d 379, 389 (N.Y. Sup. Ct. 1945);
Woolley v. Hiner, 100 P.2d 608, 610 -11 (Or. 1940); see RODNEY A. SMOLLA , LAW OF
DEFAMATION § 1:4 (2d ed. 2010) (characterizing defamation under common law as
dessentially a strict liability tort with most rules stacked in the plaintiff & favorg). See
generally Joel D. Eaton, The American Law of Defamation Through  Gertz v. Robert
Welch, Inc. and Beyond: An Analytical Primer , 61 VA. L. Rev. 1349, 1351-64 (1975)
(discussin g strict liability as a feature of  the common law of defamation prior to 1964).

12 New York Times Co. v. Sullivan, 376 U.S. 254, 269 (1964).

13 /d. at 279-80.

14 /d. at 285-86.

15 /d. at 269.

16 /d. at 268, 273, 279, 282.

17 /d. at 275.

18 /d. at 273.
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safeguard the liberty and duties of the  ccitizen -critic of go v-
ernment. ¢° Absent such protection, those who would criticize
official conduct dmay be deterred from voicing their criticism,
even though it is b elieved to be true and even though it is in
fact true, because of doubt whether it can be proved in court or
fear of the expen se of having to do so.&°

The actual malice requirement, then, emerged as an i n-
strument to foster ¢public debate, &' not as an inevitable ou t-
growth of defamation & essence.In framing its adoption of the
rule against the backdrop of @a profound national comm itment
to the principle that debate on public issues should be uninh  i-
bited, robust, and wide -open,&? the Court voiced a theme that
has long transcended the context of libel. The idea that speech
on public matters lies at the heart of the First Amendmentha s
been invoked to overturn restrictions based on a variety of r  a-
tionales. 22 Thus, the aims of insulating broadcast stations from
political pressure and avoiding misleading impressions of go  v-
ernment endorsement could not justify a ban on editorials by
statio ns receiving federal funds; 24 invalidating the prohibition,

19 /d at 282.

20 /d. at 279; see id. at 278 (raising specter that succession of judgments for libel
would cast a ¢pall of fear and timidity . . . upon those who would give voice to public
criticism ).

21 [d. at 279.

2 [d. at 270.

23 Much scholarly commentary has also endorsed the proposition that speech on
matters of public importance occupies a privileged position under the First Amen d-
ment. Lillian R. BeVier, The First Amendment and Political Speech.: An Inquiry into
the Substance and Limits of Princijple , 30 STAN L. Rev. 299, 300-01 (1978) (asserting
that First Amendment dn principle éprotects only political speech ¢); Patrick M. Garry,
The First Amendment and Non -Political Speech. Exploring a Constitutional Model that
Focuses on the Existence of Alternative Channels of Communication , 72 Mo. L. REV.
477, 514-17 (2007); Harry Kalven, Jr., T7he New York Times Case: A Note on oThe
Central Meaning of the First Amendment 4§ 1964 Sup. CT. REv. 191, 208 (noting the
historical importance of free public speech regarding dhe stewardship of public off i-
cials@; Alexander Meikl ejohn, The First Amendment is an Absolute , 1961 Sup. CT.
REv. 245, 255-57 (identifying freedom to discuss public issues as crucial to the i n-
formed judgment that is nece ssary for voting, which is the pr ocess by which the public
governs).

24 FCC v. League of Women Voters, 468 U.S. 364, 395 (1984) (concluding that the
¢broad ban on all editorializing by every station that receives [federal] funds far e X-
ceeds what is necessary to protect against the risk of governmental interference or to
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the Court observed that communication regarding matters of
public importance ds entitled to the most exacting degree of
First Amendment protection. & Similarly, in  First National
Bank v. Bellotti 26 the Court found Massachusetts & aim of
curbing inordinate corporate influence insufficient to sustain

its sweeping restrictions on corporations dspending to influence
state referendums. 27 This limitation on discussion of govern-
mental affairs struck at dspeech indispensable to decisionma k-
ing in a demo cracy.&® The rejection of restraints on speech of
public moment in other settings, as well, points to an origin of
actual malice outside the distinctive fe atures of libel. 2°

prevent the public from assuming that editorials by public broadcasting stations
represent the official view of gover nmentg@).

% /d. at 375-76.

2% 435 U.S. 765 (1978).

27 [d. at 789.

28 /d at777.

2 See, e.g, Citizens Un ited v. Federal Election Comm &, 130 S. Ct. 876, 913 (2010)
(striking down federal statute prohibiting independent corporate expenditures for
celectioneering communic ations 6 within 30 days of a primary election or 60 days of
general election for federal of fice); /d. at 898 (stating that dt] he right of citizens to
inquire, to hear, to speak, and to use information to reach consensus is a precondition
to enlig htened self-government and a necessary means to protect it ¢); Buckley v. Am.
Constit utional Law Foun d., Inc., 525 U.S. 182 (1999) (invalidating certain restrictions
on circulation of ballot -initiative petitions); /d. at 211 (asserting that the First Amen d-
ment Oguards against the State & efforts to restrict free discussions about matters
of public concern §); Schenck v. Pro-Choice Network, 519 U.S. 357 (1997) (finding that
floating buffer zones imposed by district court around people entering abortion clinics
excessively burdened speech); /d. at 377 (observing that {l]eafletting and co mmenting
on matters o f public concern are classic forms of speech that lie at the heart of the First
Amendment ¢); Carey v. Brown, 447 U.S. 455, 455 (1980) (striking down statute forbi  d-
ding picketing of residences but providing exemption for the dpeaceful picketing of a
place of employment involved in a labor dispute §); /d. at 466 (characterizing dp]ublic -
issue picketing 6 as oai exercise of . . . basic constitutio nal rights in their most pristine
and classic form 6 ¢quoting Edwards v. South Carolina, 372 U.S. 229, 235 (1963))) ;
Pickering v. Bd. of Educ., 391 U.S. 563 (1968) ( overturning dismissal of public school
teacher for letter to newspaper criticizing school board & manner of addressing propo s-
als to raise revenue for schools ); /d. at 573 (referring to the @ublic interest in having
free and unhindered d ebate on matters of public importance 6as the ¢core value6 of the
Free Speech Clause); Mills v. Alabama, 384 U.S. 214 (1966) (invalidating  ban on pub-
lishing editorial on ele ction day urging citizens to vote certain way on iss ues on ballot);
/d. at 218 (declaring that a dmajor purpose 6 of the First Amendment was o protect the
free discussion of governmental affairs ¢); Stromberg v. California, 283 U.S. 359, 361
(1931) (reversing conviction under st atute that banned public disp lay of red flag as,
inter alia , a csign, symbol or emblem of opposition to organized government ¢); /d. at 369
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Expanded application of the actual ma lice requirement in
the wake of New York Times underscores the standard & roots
in solicitude for speech on public topics rather than in libel &
organic nature. The Court ruled in Garrison v. Louisiana 3°
that, like the civil action in  New York Times , crimin al prosecu-
tions for libel must also demonstrate that the defendant acted
with knowledge or reckless disregard of falsity. 3! Again, the
Court & imposition of this evidentiary obstacle where the fals e-
hood pertains to official conduct sprang from its wider phi  loso-
phy of shielding speech concerning public affairs. Such speech,
declared the Court, ds more than self -expression; it is the e s-
sence of self-government. &2 This democratic rationale also i n-
formed the Garrison Court & far-reaching conception of speech
regarding officials falling within the ambit of the actual malice
standard. Because the New York Times rule was designed to
protect &he paramount public interest in a free flow of info  r-
mation to the people concerning public officials, 6 the Court
deemed danything which might touch on an official & fitness for
officedsufficient to trigger the rule. 33

Further extension of the actual malice standard in Curtis
Publishing Co. v. Butts 34 to libel plaintiffs deemed @ublic fi g-
ures &> likewise revolved around the vital need to preserve dis-

(describing dmaintenance of the opportunity for free political discussion 6 as a dund a-
mental principle of our constit utional system §).

30 379 U.S. 64 (1964).

3 /d at 74.

32 /d. at 74-75; see alsoid. at 75 (indicating that a dcalculated falsehood 6 would not
enjoy protection because ¢he use of the known lie as a tool [for political ends] is at once
at odds with the premises of democratic governmen t and with the orderly manner in
which economic, social, or political change is to be effected §).

33 /d. at 77; seeMonitor Patriot Co. v. Roy, 401 U.S. 265, 277 (1971) (holding that
public official or candidate for office bringing libel suit over a charge of criminal co n-
duct must always show actual malice); Ocala Star -Banner Co. v. Damron, 401 U.S. 295,
300 (1971).

34 388 U.S. 130 (1967). The Court also handed down a decision in the companion
case of Associated Press v. Walker. /d. at 130, 140-42 (pluralit y opinion of Harlan, J.)
(noting companion case of Walker and discussing facts of Walker).

35 /d. at 164 (Warren, C.J., concurring in result) (stating that actual malice r e-
quirement should apply to  gublic figures . No opinion in Bufts commanded a majorit y
of Justices; the establishment of the actual malice standard for public figures r esulted
from a somewhat intricate aggregation of opinions.  SeeHarry Kalven, Jr., The Reason-
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course on significant public matters.  Justice Harlan & plurality
opinion rejected the assumption that  ocditicism of private cit i-
zens who seek to lead in the determination of . . . policy will be
less important to the public interest t han will criticism of go v-
ernment officials. 63% Rather, the opinion indicated, public fi g-
ures could derive their status from either having attained a
position that commands public interest or having thrust their
personality dnto the &ortexdof an importan t public controve r-
sy.@7 In his crucial concurring opinion, 38 Chief Justice Warren
similarly r epudiated a wholesale distinction between public
officials and private individuals.  Private persons designated as
public figures, he noted, ooften play an influenti al role in orde r-
ing saciety 6 comparable to that of public officials. 39 Accordingly,
adherence to the actual malice standard in libel suits by such
individuals is needed to vindicate citizens d&interest in cuninh i-
bited debate about [public figures @ involveme nt in public issues
and events. ¢

The Court & subsequent decision in Monitor Patriot Co. v.
Roy* confirmed that the scope of the actual malice standard
would be shaped by imperatives of core free speech tenets r a-
ther than internal constraints of defamation doctrine. Roy
brought his libel suit over an attack against him in his capacity
as a candidate for elective public office. In determining whether
Roy would be subjected to the actual malice requirement, the
Court professed indifference as to classificatio n of his formal
status as a public official or public figure. 42 Rather, his const i-

able Man and the First Amen dment: Hill , Butts , and Walker, 1967 Sup. CT. REV. 267,
275-78 (explaining how a combination of separate opinions produced this hol ding).

36 388 U.S. at 147 -48 (plurality opinion of Harlan, J.) (quoting Pauling v. Globe -
Democrat Publ & Co., 362 F.2d 188, 196 (8th Cir. 1966)).

37 /d. at 155 (citation omitted).

38 SeeKalven, supra note 35, at 277 (noting that Chief Justice Warren & concur-
rence tsave[d] the plaintiff & verdict ¢).

39 388 U.S. at 164 (Warren, C.J., concurring in result);  see /d. at 163-64 (noting
individuals outside of government who are  dntimately involved in the resolution of
important public questions or, by reason of their fame, shape events in areas of concern
to society at large §).

40 /d. at 164.

41401 U.S. 265 (1971).

42 Seeid. at 271.
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tutional burden would be governed by the fundamental pri  n-
ciple that the First Amendment was  Oféshioned to assure the
unfettered interchange of ideas for the bringing about of  polit i-
cal and social changes desired by the people, 6“6and by its c o-
rollary that oitdis of the utmost consequence that the people
should discuss the character and qualifications of candidates
for their suffrages. 646 Understood in this light, Garrison® ra-
tionale for a cap acious view of ¢official conduct 6 under the New
York Times ruling4> was obtained owith special force ¢ in the
case of expression bearing on the fitness of candidates. 46 In-
deed, the Court hes itated to exclude any aspect of a candidate &
life from the reach of the actual malice standard. 47

Other Court pronouncements during this period clarified
the actual malice requirement without altering its function as
a strategic device to effectuate protection of speech on subjects
of public import. In add ition to extending the MNew York Times
rule to the criminal context, the  Garrison Court addressed
whether evidence that the defendant & defamatory statement
was motivated by hostility toward the complainant qualifies as

43 /d. at 271-72 (quoting Roth v. United States, 354 U.S. 476, 484 (1957)).

44 /d. at 271 n.3 (quoting Coleman v. MacLennan, 98 P. 281, 286 (Kan. 1908)).

4 See supranotes 13-16 and accompanying text.

46 Monitor Patriot Co. , 401 U.S. at 274 ; accord Ocala Star -Banner Co. v. D amron,
401 U.S. 295, 300-01 (1971) (stating that dp]ublic discussion about the qualific ations of
a candidate for elective office presents what is probably the strongest pos sible case6for
applying actual malice r equirement ).

41 See Monitor Patriot Co. , 401 U.S. at 275 (stating that dt i s by no means easy to
see what statements about a candidate might be altogether without r  elevance to his
fitness for the office he seeks . An earlier decision, 7ime, Inc. v. Hill , 385 U.S. 374
(1967), demonstrated perhaps even more vividly that the actual malice rule did not
arise from intri nsic aspects of defamation by extending the rule beyond the confines of
libel itself. Plaintiff Hill brought suit over a magazine & account of a play based in part
on his fam ily& ordeal as hostages of escaped convicts. /d. at 376-77. While the family in
the play was depicted as suffering harsher trea tment and exhibiting greater heroism
than did the Hills, /d. at 377-78, the magazine & account was found to have Opdrtrayed
[the play] as a reenactment of the Hills dexperience® /d. at 379 (citation omitted). Hill &
successful claim in state court lay in false light invasion of privacy rather than defam a-
tion. See /d. at 386-87; RESTATEMENT (SECOND) OF TORTS § 652B (1977) (describing this
tort as o ccurring through public di  sclosure of false and ¢thighly offensive 6facts about an
individ ual). In overturning Hill & damage award, the Court ruled that recovery for
Cfalse reports of matters of public interest 6 must be supported by proof that the defe n-
dant pu blished the report with  actual malice. 7ime, /nc. , 385 U.S. at 387 -88.
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actual malice. Concerned that dd]ebate on public issues é would
be dampened by allowing malice in this ordinary sense to su f-
fice,*8 the Court insisted on proof of knowledge of falsity orth  o-
roughgoing indifference or deep doubt about the truth of the
public ation. 4° The Court further reinforced a rigorous standard
for actual malice, and its underpinnings in the promotion of
discourse on public issues, in St. Amant v. Thompson .5° There,
the Court explained that recklessness is not gauged by  owheth-
er a reasonably prudent man would have published, or  would
have investigated before publishing 6the defendant & defamato-
ry falsehood. 5! Allowing recovery on such a showing would i n-
duce oself-censorship6 and thus fail adequately to safeguard
a&he stake of the people in public business and the conduct of
publi ¢ officials. #2 Rather, only proof that &he defendant in fact
entertained serious doubts as to the truth of his publication 6
could dnsure the ascertainment and publication of the truth
about public affairs. &3

A decade after New York Times , the Court & dedsion in
Gertz v. Robert Welch, Inc. 54 deflected the expansionist traje c-
tory of decisions like Monitor Patriot and St Amant , but con-
tinued their reliance on extrinsic factors in calibrating evide n-
tiary burdens. In particular, Gertz placed the Court & solicitude
for the public dimensions of defamatory speech in a new
framework. Overruling an earlier decision, 5 the Court held
that plaintiffs characterized as private figures were exempted
from the burden of showing actual malice to recover actual

48 Garrison v. Louisiana, 379 U.S. 64, 73 (1964); see id. at 72-73 (asserting that in
cases of criticism of public officials dconduct of public business, ¢he interest in private
reputation is ove rborne by th e larger public interest . . . in the dissemination of truth 0.

49 /d. at 73 (ruling that &he great principles of the Constitution which secure fre  e-
dom of expression . . . preclude attaching adverse consequences to any except the kno w-
ing or reckless fals ehoodd).

50 390 U.S. 727 (1968).

51 /d. at 731.

52 [d. at 731-32.

53 /d

54 418 U.S. 323 (1974).

55 Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 44 (1971) (plurality opinion of
Brennan, J.) (applying the actual malice requirement whenever a  lleged libel dnvolv[es]
matters of public or general concern ¢).






